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The publication of this FEDERAL PRACTICE MANUAL FOR LEGAL AID ATTORNEYS is a testament to the most wonderful qualities 
of legal services people: generosity, determination, dedication, brilliance, and commitment to a transcendent goal and 
those who share it. The legal services world is one in which the ideal of a “beloved community” often comes close to 
being realized, and this MANUAL is evidence of that spirit. 

This Manual exists because people saw a crucial need and were determined to satisfy it. The production of this 
Manvat was driven by justice forces, not market forces. The people who created this ManuaL did so because they knew 
that the Manuat was essential for the continuation and enhancement of advocacy to end poverty, inequality, and oppres- 
sion. They researched, wrote, reviewed, and edited these pages as volunteers, adding this substantial burden to their 
already crowded schedules because they knew that their labors would improve advocacy efforts on behalf of millions of 
poor people now and for years to come. 

The origins of this Manual lie at the very beginning of the legal services program, with the creative thinking and writ- 
ing of Gary Bellow and Edgar and Jean Camper Cahn.’ That the person who directed the preparation of this MANUAL was 
a student of Gary’s—Jeffrey S. Gutman, now a professor of clinical law and associate dean for academic affairs at the 
George Washington University Law School—is particularly appropriate. This connection is a vivid reminder that today’s 
antipoverty advocates build on the achievements of past generations of fighters for justice. It also symbolizes another 
important relationship—that between legal services and the legal academy. 

Although this is called a FEDERAL PRACTICE MANUAL, its authors anticipate that it will be useful for all forms of advoca- 
cy: litigation in state as well as federal courts, and persuasion of legislative, administrative, media, and other decision mak- 
ers.’ In the best legal services practice, every form of advocacy is enlisted in the service of “vision-making” (as Gary 
Bellow called it) that seeks “radical extensions of democracy, equality, and racial justice, . . . focused on deep-seated, 
structural, and cultural changes,’ through “an enduring alliance between server and served?” And this change-making is 
founded on, as John Calmore said, respectful attention to “the client community’s voice, vision, and humanity.”* 

The history of this MANUAL illuminates its significance. Training has been an important part of legal services since the 
beginning of the federally financed program. In the late 1960s the Legal Services Program of the Office of Economic 
Opportunity (OEO), directed by E. Clinton Bamberger, instituted a national training program and created national “backup” 
centers whose mission included teaching legal services lawyers about the fields in which the centers specialized.” 


! See EARL JOHNSON JR., JUSTICE AND REFORM: THE FORMATIVE YEARS OF THE OEO LEGAL SERVICES PROGRAM 28 (Russell Sage Foundation 1974). Gary 
Bellow, formerly deputy director of California Rural Legal Assistance, was a professor of law at Harvard Law School when he died on April 13, 
2000. Edgar S. and Jean Camper Cahn were intellectual godparents of the federal legal services program and Antioch Law School. Jean died in 
1991. Edgar is Distinguished Emeritus Professor of Law at the University of the District of Columbia David A. Clarke School of Law. Earl 
Johnson Jr., formerly director of the Office of Legal Services of the Office of Economic Opportunity (OEO) and then a professor of law at the 
University of Southern California, now is an associate justice of the California Court of Appeal. 


With respect to state court litigation, see two articles by Helen Hershkoff, State Courts and the “Passive Virtues”: Rethinking the Judicial 
Function, 114 HARVARD Law REVIEW 1833 (2001), and Positive Rights and State Constitutions: The Limits of Federal Rationality Review, 112 id. 
1131 (1999). Hershkoff, formerly with the Legal Aid Society of New York City and associate legal director of the American Civil Liberties 
Union, now is a professor of law at New York University. 


*Gary Bellow, Steady Work: A Practitioner’ Reflections on Political Lawyering, 31 HARVARD CIVIL RIGHTS-CIVIL LIBERTIES LAW REVIEW 297, 300-302 (1996). 


“John O. Calmore, A Call to Context: The Professional Challenges of Cause Lawyering at the Intersection of Race, Space, and Poverty, 67 FORDHAM 
Law Review 1927, 1955 (1999). John Calmore, formerly with the Western Center on Law and Poverty and the National Housing Law Project, 
now is Reef C. Ivey Research Professor of Law at the University of North Carolina School of Law. 


>See JOHNSON, supra note 1, at 177, 182; John A. Dooley & Alan W. Houseman, Legal Services History 12 (Second Draft, Nov. 1985) (“The national 
training events played a key role in assuring effective coordination among programs over newly-emerging issues and provided a means of 
linking key substantive advocates within local programs to each other and to the national experts in the support centers or elsewhere”). 
E. Clinton Bamberger, first director of the OEO Office of Legal Services, went on to be vice president of the Legal Services Corporation (LSC), 
staff attorney at the Legal Services Institute at Harvard, and director of clinical programs at the University of Maryland School of Law. John A. 
Dooley, formerly executive director of Vermont Legal Aid, has been serving on the Vermont Supreme Court since 1987. Alan W. Houseman, 
formerly associated with the Law Students Civil Rights Research Council and the National Welfare Rights Organization, founded Michigan 
Legal Services and was director of LSC’s Research Institute. He has been executive director of the Center for Law and Social Policy since 1982. 
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OEO’s own training program was directed first by Craig W. Christensen and then by Richard E. Carter. When the Legal 
Services Corporation (LSC) took over administration of the program in 1975, LSC continued and expanded the national 
training program.” 

From 1975 through 1982, LSC funded an ambitious program of federal litigation training.* Led by Arthur B. LaFrance, 
a national corps of experienced litigator-trainers developed materials for and conducted three-day immersions in federal 
litigation in every part of the United States.’ The training conferences were offered four to six times each year after 1976, 
with experienced people in each locality often joining the national team to conduct the sessions. 

These national training conferences made clear the need for a federal litigation manual for legal services lawyers, and 
LSC’s Office of Program Support (OPS) met that need by funding and publishing, in 1980, FEDERAL LITIGATION: A LEGAL 
SERVICES PRACTICE MANUAL. The OPS director then was Alan W. Houseman; Stanley E. Levin was editor-in-chief of the 1980 
manual. Art LaFrance and Ivan Bodensteiner were associate editors!’ The 1980 manual was supplemented in 1982 and 
1985.'' Michael 0’Connor was the editor of the 1982 and 1985 supplements.'” 

In the later 1980s, however, new LSC board and staff declined to support further essential revisions.” The National 
Legal Aid and Defender Association (NLADA) agreed to publish a new manual; Art LaFrance and Michael R. Masinter 
served successively as editors; and a cadre of then active and former legal services lawyers volunteered to write and 
review the new manual. Several programs and law schools made in-kind contributions to the new manual by support- 
ing the work of their employees; twenty-two programs contributed non-LSC funds for the publication; and the Sargent 
Shriver National Center on Poverty Law (then known as the National Clearinghouse for Legal Services) edited and pro- 
duced the 1989 FEDERAL PRACTICE MANUAL FOR LEGAL SERVICES ATTORNEYS. As the preface to the 1989 manual noted, the 
publication “represent[ed] the best characteristics in the legal services community in that a group of people gave of their 


“Craig W. Christensen, who was executive director of the National Institute for Education in Law and Poverty, now is a professor of law at 

Southwestern University School of Law. Richard E. Carter, who had been a staff and managing attorney with the District of Columbia 
Neighborhood Legal Services Program, became director of the Legal Services Training Program that succeeded the National Institute for 
Education in Law and Poverty. He now is executive director of the American Law Institute-American Bar Association Committee on 
Continuing Professional Education. 

7See ALAN W. HOUSEMAN & LINDA E. PERLE, SECURING EQUAL JUSTICE FOR ALL: A BRIEF HISTORY OF CIVIL LEGAL ASSISTANCE IN THE UNITED STATES 20, 
24-25 (Center for Law and Social Policy 2003). Linda Perle, a senior staff attorney at the Center for Law and Social Policy, serves as counsel to 
the National Legal Aid and Defender Association (NLADA). 

*The OEO-funded Legal Services Training Program had developed federal litigation training as early as 1972. See Beatrice Moulton, Looking 
Back at “The Lawyering Process, 10 CLINICAL Law Review 33, 46 (2003). Bea Moulton was a Reginald Heber Smith Fellow at the Western Center 
on Law and Poverty, later associate director of the Legal Services Training Program, and then director of LSC’s Office of Program Support. She 
now is a professor of law at the University of California Hastings College of Law. 

° arthur B. LaFrance, who had been a staff attorney at New Haven Legal Assistance Foundation, became dean and now is a professor of law at 
Lewis and Clark Law School. He had been a contributor to earlier federal litigation training as well, and his article, Federal Litigation for the 
Poor, ARIZONA STATE LAW JOURNAL 1 (1972), was a template for the subsequent federal litigation handbooks and manuals. 

10The editorial board consisted of Peter Anderson, Mike Fargione, Joe Tafelski, and Florence Wagman Roisman; other contributors were Shelby 


Floyd, Michael R. Masinter, and Cynthia Metzler. John Mola of OPS’ legal training unit oversaw the production of the manual. Stan Levin now 
practices law in Honolulu; Ivan Bodensteiner is a professor of law at Valparaiso University School of Law. 


LI See FEDERAL PRACTICE MANUAL FOR LEGAL SERVICES ATTORNEYS Xxi (Michael R. Masinter ed., NLADA, 1989). 


Unfortunately, as this MANUAL goes to press, we have not located a copy of the 1982 supplement, which was replaced by the 1985 supplement. 
The editorial board for the 1985 supplement consisted of Ivan Bodensteiner, Erica Black Grubb, Robert E. Lehrer, and Florence Wagman 
Roisman. The writing staff consisted of Peter Barber, Alice Bussiere, D. Michael Dale, Ken Falk, John Kirklin, Don Lundberg, Frank Smizik, 
Elizabeth Schott, and Dan Taubman. Michael O’Connor recalls that there was substantial similarity between the lists of those who produced 
the supplements in 1982 and 1985 but that E. Richard Larsen, then the executive director of the Mexican American Legal Defense and 
Educational Fund, wrote for the first but not the second. 


13 : 
See HOUSEMAN & PERLE, supra note 7, at 29; FEDERAL PRACTICE MANUAL, supra note 11, at xxi. 


“Mike Masinter, formerly litigation director of Florida Rural Legal Services and a member of the training corps, was then, as he is now, a pro- 
fessor of law at Nova Southeastern University Shepard Broad Law Center. Mike personifies the interconnectedness of these endeavors as he 
continues his involvement as an editor of this 2004 MANUAL. The associate editors were Art LaFrance and Florence Wagman Roisman; the 
contributing writers were Lucy Billings, James Latturner, Laura Macklin, Wendy Morgan, Barbara Sard, Steve Steinglass, and Lucy Williams. 
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own time and talents so the entire community would benefit” and the participating programs also represented the “few 
who were willing to contribute to a project to benefit the entire community.””” 

The 1989 manual was supplemented once, in 1991.'° While the election of Pres. Bill Clinton in 1992 boded well for 
legal services, his appointees to the LSC board were not confirmed until late 1993; and the 1994 congressional election 
led to reduced funding and increased restrictions for the program.” Although the law and the legal landscape have 
changed dramatically since 1991, legal services lawyers have had no manual prepared specifically to meet their need to 
understand and address those changes."* 

This great need now is met by this FEDERAL PRACTICE MANUAL FOR LEGAL AID ATTORNEYS. The 2004 Manual, like its pred- 
ecessors, has a noble pedigree in the selfless dedication of present and former legal services lawyers. Indeed, I see it as a 
phoenix, symbolizing the rebirth of the vigorous legal services program that had been smouldering beneath the flames 
that threatened to destroy the program. In June 2002, under the leadership of Don Saunders, its civil director, NUADA 
held its first litigation and advocacy directors’ conference in more than a decade. In advance of this reunion and rededi- 
cation of vastly experienced advocates, Jeff Gutman offered to organize and edit a new edition of the manual if others 
would volunteer to write and review the chapters. An enthusiastic group met with Jeff and Don at Snowbird, Utah, and 
established an editorial team. Less than two years later, this 2004 MANUAL is published by the Shriver Center. 

Everyone involved in this wonderful project is deeply grateful to Jeff Gutman, Don Saunders, and the volunteer writers, 
editors, and reviewers, whose names are listed after Jeff Gutman’s preface. We are also grateful to the institutions that 
supported the work of this team. In the very best tradition of legal services, this publication builds on the work of its 
predecessors. In the very best tradition of legal services, this publication exists to aid in dismantling the legal and social 


structures that keep people poor, in seeking the elimination of poverty “as a matter of justice, of constitutional right?’ 


FLORENCE WAGMAN ROISMAN 


Florence Wagman Roisman is Michael D. McCormick Professor of Law, Indiana University School of Law-Indianapolis, 
and formerly a staff attorney with the District of Columbia Neighborhood Legal Services Program and the National 
Housing Law Project.” 


1S FEDERAL PRACTICE MANUAL, supra note 11, at xxi. 

16 FEDERAL PRACTICE MANUAL FOR LEGAL SERVICES ATTORNEYS: 1991 SUPPLEMENT (Michael R. Masinter ed., NLADA, 1991). 

17 HOUSEMAN & PERLE supra note 7, at 33-37. 

"8 Herbert Semmel of the National Senior Citizens Law Center contributed greatly toward meeting this need by establishing the Fedrights 
Group listserve, which is operated by the National Senior Citizens Law Center. 

1Charles L. Black Jr., Further Reflections on the Constitutional Justice of Livelihood, 86 COLUMBIA Law REVIEW 1103, 1115 (1986). 

20] am extremely grateful to Abigail Turner for particularly helpful and insightful suggestions for improving an earlier draft of this Foreword 
and to E. Clinton Bamberger, Richard E. Carter, Harris David, Earl Johnson Jr., Elizabeth K. Julian, Arthur B. LaFrance, Beatrice Moulton, and 
Michael 0’Connor for essential information and comments. Abigail has worked for several legal services and civil rights organizations and 


now is litigation director of the Mid-Minnesota Legal Assistance Program. Harris David long has been with what is now Legal Services of 
New Jersey. Betsy Julian, formerly executive director of North Dallas Legal Services, was one of the national federal litigation trainers. 
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The 1989 manual was dedicated to Dan J. Bradley, former legal services lawyer and president of the Legal 
Services Corporation.' We dedicate this 2004 edition to the legal services workers and other fighters for justice 
who have since died. We know that we cannot name them all, but we reinscribe these dear names in our mem- 
ories to symbolize all of our lost comrades. 


e Ralph Santiago Abascal (California Rural Legal Assistance). Until his death in 1997, Ralph Santiago 
Abascal spent his entire career at California Rural Legal Assistance, except for a few years when he spearheaded 
welfare litigation at what was then the San Francisco Neighborhood Legal Assistance Foundation. He was an 
enormously successful and creative litigator and mentored dozens of younger attorneys. 


e Bernie Becker (Legal Aid Society of Minneapolis). Bernie Becker, who died in 1991, served as chief counsel 
for the Legal Aid Society before moving on in 1973 to teach at William Mitchell College of Law and later to 
serve as a U.S. magistrate judge for the District of Minnesota. Bernie played the pivotal role in changing the 
Legal Aid Society of Minneapolis from an office that provided a limited scope of representation to one committed 
to seeking appropriate relief for its eligible clients in whatever forum was most likely to provide that relief— 
state and federal courts at both trial and appellate levels, administrative agencies (by rule making or adjudica- 
tion), and legislative bodies. He led that change with great legal acumen, a keen sense of justice, and his often 
dominating, exuberant presence. 


e Gary Bellow (Legal Services Institute; Harvard Law School). Gary Bellow was always a teacher and always 
an activist, whether at the District of Columbia public defender agency, at California Rural Legal Assistance, or 
in a law school classroom. When Gary was in the room, things happened. We found that we had both the will 
and the capacity to do something about poverty, racism’s legacies, and the consequences of society’s maldistri- 
bution of resources and opportunities. Without a hint of self-sacrifice, Gary embraced his work. He knew it was 
a gift, an opportunity to leave things better than he found them; with warmth and endless generosity of spirit, 
he invited us all to join him. Gary died in 2000. In his honor, Harvard Law School established the Bellow-Sacks 
Access to Civil Legal Services Project. 


e David Brady Bryson (National Housing Law Project). Guiding the work of the National Housing Law 
Project and collaborating with legal services lawyers for more than twenty-five years, David Brady Bryson, who 
died in 1999, influenced almost every progressive development in housing law for decades. Although his life- 
long quest for housing justice for all ended at century’s close, tenants and advocates today pursue that goal 
well equipped with his legacy. David’s tireless teaching, writing, and advocacy are reflected in the working 
knowledge of hundreds of others, in articles and books, in statutes and regulations, and in judicial opinions 
throughout the nation. Those fortunate to have known him also treasure the memory of his extraordinary 
intelligence, selflessly focused by a moral compass centered on those in need, his integrity, perseverance, and 
gracious patience—the best of humanity. 


e Jean Camper Cahn (OEO Legal Services Program; Antioch Law School). Jean Camper Cahn, a graduate of 
Swarthmore College and Yale Law School, was a founding figure in the federally financed civil legal services 
program and in clinical legal education. She and her husband, Edgar Cahn, established Community Progress 
Inc., which included the nation’s first “neighborhood law office? They coauthored the landmark article, The War 
on Poverty: A Civilian Perspective, 73 YALE LAW JOURNAL 1317 (1964), and then worked with Sargent Shriver to 
establish a legal services program as part of the Office of Economic Opportunity. Jean created and directed the 
Urban Law Institute at George Washington University. She and Edgar established and were co-deans of Antioch 
Law School. She died in 1991. 


! See Hulett H. Askew, Dedication, in FEDERAL PRACTICE MANUAL FOR LEGAL SERVICES ATTORNEYS vi-vii (Michael R. Masinter ed., National Legal Aid 
and Defender Association, 1989) (Askew was director of the National Legal Aid and Defender Association's civil division and now is executive 
director of the Chief Justice’s Commission on Professionalism and director of the Office of Bar Admissions of the Supreme Court of Georgia). 


; Sargent Shriver National Center on Poverty Law 
XIV 


DEDICATION 


e Hanna Cohn (Volunteer Legal Services Project of Monroe County, Rochester, New York). Hanna Cohn, the former 
director of the Volunteer Legal Services Project of Monroe County in Rochester, New York, passed away in 2002. Hanna 
understood that by not getting stuck in the trappings of life—by inventing opportunities and new visions—change could 
occur. Most important, her conviction and commitment were so strong that believing in her vision (or was it just believing 
in her?) was a given. As Hanna toiled in the fields of poverty law, she carried with her a spirit of strength, hope, commit- 
ment, and energy. She believed that any challenge could be overcome, any problem solved, and any need met if one stayed 
focused, kept an open mind, and worked hard. She also believed strongly (and helped others believe as well) that pro 
bono, if fully valued and utilized, was an equal partner in the legal services delivery system. 


e Laurie Davison (Minneapolis Legal Aid Society). Dedicated to serving the poor for over twenty-two years, Laurie 
Davison, who died in 1997, improved the lives of countless thousands of persons. Disabled veterans, low-income foster 
families, General Assistance recipients, and many others benefited from her exemplary class action litigation. She was a 
mentor to a generation of legal aid lawyers. Her fierce advocacy and high standards earned her the respect of every 
lawyer and judge with whom she dealt. Her unfailing civility, cordiality, and professionalism earned her the friendship of 
all, including opposing counsel. She was a role model of how to balance career and family. 


e John J. (Jack) Donahue (Rhode Island Legal Services; Pikes Peak Legal Services). A former U.S. Attorney and 
project director at the old New London, Connecticut, program, John J. Donahue became the first director of Rhode Island 
Legal Services (RILS) in 1969, where he developed and led the first statewide legal services program in the nation. Under 
Jack’s leadership, RILS became nationally prominent, famous for its class actions and its law reform work. He became a 
regional and national leader, a well-known figure at Project Advisory Group and National Legal Aid and Defender 
Association meetings of the national leadership. He later moved his formidable talents to Colorado, where he headed 
Pikes Peak Legal Services for many years. Jack had a particular and intuitive talent for hiring great staff, many of whom 
later became judges or directors or teachers. He inspired his young attorneys to believe deeply that the provision of legal 
services for the poor was a profession of honor and dignity worth striving for. Dressed in his rumpled jeans jacket and 
plaid pants, Jack always had time for someone with a problem or for most anything important; he explained to all that he 
never wanted to have a job where he could not take time to enjoy life or have lunch with an old friend calling unexpectedly. 
We do not often hear the word “beloved” in the hard-bitten world of lawyers, but that was Jack, who died this year. 


e Charles (Charlie) Dorsey (Legal Aid Bureau of Baltimore). Charles Dorsey, who died in 1995, dedicated his legal 
career to assuring equal justice to all by securing legal services for the neediest. He spent twenty-five years at the Legal 
Aid Bureau, which he developed into what he proudly called “one of the largest law firms in Maryland, while also 
championing legal services nationwide. Charlie was equally committed to “bringing nobility back to the practice of law” 
through his leadership in the American Bar Association, the Maryland Bar Association, and the Baltimore City Bar 
Association and his chairmanship of the Maryland Board of Law Examiners. He never tired of meeting young lawyers 
and law students and encouraging them to share his passion to make the law benefit all. 


e Evelyn Frank (Legal Aid Society of Alameda County, California). Evelyn Frank’s depth of knowledge about Medicaid 
(especially its most arcane aspects) and her determination, courage, resourcefulness, and dedication made her for years 
one of the most respected health law attorneys in the country and a true national leader. She was unflagging in her 
efforts, and her career with the Legal Aid Society of Alameda County until her death in 1993 was marked by repeated 
successes on behalf of poor people. 


e Burton David Fretz (National Senior Citizens Law Center). Burton David Fretz’s first legal services position was as 
directing attorney of the California Rural Legal Assistance office in Santa Mesa, where he worked from 1968 to 1973 and 
1975 to 1977. He also served as legislative director of the Migrant Legal Action Program in Washington, D.C., before 
becoming executive director of the National Senior Citizens Law Center in 1981. Burt retained that position until his 
death in April 2001. He was absolutely and effectively dedicated to legal services and to poor people. 


FEDERAL PRACTICE MANUAL FOR LEGAL AID ATTORNEYS 
XV 


Xvi 


DEDICATION 


e Charles R. Hill (National Consumer Law Center). Charles R. Hill was a national spokesman on federal energy policies 
affecting the poor, and at the center of the efforts of state advocates—including local government officials—seeking to 
assure low-income households’ access to affordable winter heat and summer cooling. It was a life-and-death issue for 
many. During his “reign, many creative programs were fashioned by the states and by some public utilities to tie heating 
costs to income or otherwise to keep homes heated. Nationally he was one of the leading Washington experts on the fed- 
eral Low-Income Home Energy Assistance Program (LIHEAP) and one of its most effective advocates. His legacy is 
reflected even today in many details of program design and in the rationale for continuing LIHEAP support. More than 
all this, though, his tireless, all-consuming passion and commitment for justice awed and inspired all who knew him and 
many who are today’s leading low-income advocates. Chuck died in 1990. 


e Dennison Ray (various programs). Dennison Ray was a spirited, cheerful, and dedicated leader of the legal services 
movement. He was nomadic, working at various programs, including Durham Legal Aid and Legal Services of North 
Carolina, the Suburban Action Institute in East Orange, New Jersey, and Pine Tree Legal Assistance in Maine. He directed, 
among other programs, the Suburban Action Institute and Pine Tree Legal Assistance. Denny was active in the Project 
Advisory Group in the 1970s and 1980s. When he died at 61 in 1994, we lost a valued colleague and good friend. 


e Herbert Semmel (National Senior Citizens Law Center). Herbert Semmel lived a life of public service, gradually 
moving from academia, including a tenured professorship at the University of Illinois College of Law, to ever-increasing 
involvement in direct advocacy concerning issues affecting poor people. Herb was an attorney, then director, of the 
Center for Law and Social Policy, in Washington, D.C., for seven years. From 1984 to 1993 he was litigation director of the 
Disability Law Center, New York Lawyers for the Public Interest. Beginning in 1994, he worked with the National Senior 
Citizens Law Center, where he initiated that center’s Federal Rights Project. He directed the project until his death in 
February 2004. The center now has renamed this the Herbert Semmel Federal Rights Project. 


e Ellen Hines Smith (Piedmont Legal Services, South Carolina). Ellen Hines Smith established Spartanburg County 
Legal Aid, the forerunner of Piedmont Legal Services, in February 1976 and remained its executive director until her 
retirement, due to ill health, in 1995. Ellen was well known for her managerial experience, and the State Bar of South 
Carolina renamed its Legal Services Attorney of the Year Award in her honor. As a woman, Ellen commanded a number 
of “firsts,” including being the sole female in her graduating class from the University of South Carolina School of Law, 
the first woman judge appointed in Spartanburg County, and the first woman elected to the Spartanburg City Council, on 
which she served for well over a decade. The girls’ home established under her chairmanship of the Junior League in 
1974 was renamed the Ellen Hines Smith Girls’ Home in 1985 and has been recognized as one of the top criminal justice 
program projects in the nation. Ellen died in 1998. 


e Lynn Sterman (American Bar Association; Standing Committee on Legal Aid and Indigent Defendants). Lynn 
Sterman joined the staff of the American Bar Association (ABA) in 1981 as counsel to the Standing Committee on Legal 
Aid and Indigent Defendants. She spent the next fifteen years as a zealous and consistent voice within the organized bar 
in support of a well-funded and effective federal program to provide legal services for the poor. Lynn served as a mentor 
and guide for bar leaders and other ABA staff; she urged the Legal Services Corporation to be true to its mission, and 
not be subjected to constraints on its activities. She also provided key staff support to the ABAs efforts to expand and 
improve the infrastructure for pro bono service by lawyers and was an untiring advocate and facilitator of such service. 
After leaving the ABA staff in 1996, Lynn served as a member of the ABA Commission on Homelessness and Poverty 
until her untimely death at 52 in October 1998. 


e Willie L. Townsend (San Francisco Neighborhood Legal Assistance Foundation). From 1976 until his death in 2003, 
Willie L. Townsend was a paralegal with the San Francisco Neighborhood Legal Assistance Foundation and its successor, 
Bay Area Legal Aid. His commitment to clients was exemplified by a decade of work on behalf of an elderly woman; his 
work ultimately benefited Supplemental Security Income recipients throughout the nation. See Ceguerra v. US. 
Department of Health and Human Services, 933 E2d 735 (9th Cir. 1991). Willie was one of the multitude of unsung 
heroes who serve the community in legal aid offices throughout the United States. 
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PREFACE TO THE SECOND EDITION 


Following Prof. Florence Wagman Roisman is like wearing shorts to the Academy Awards. Her language, vision, and sense of 
history are as cinematic as lawyers get. My aim here is not to write a sequel but to thank those involved in the production of 
this FEDERAL PRACTICE MANUAL FOR LEGAL AID ATTORNEYS (2d ed. 2004). 

My motives in updating the Manual were, perhaps, slightly less noble than Florence suggests. When Lynn Cunningham, a 
legal services lion in his own right, and I restructured our clinic at George Washington University Law School, we searched 
for readings for our students. Lynn had the first edition on his shelf. I flipped through it and one thing led to another. Don 
Saunders of the National Legal Aid and Defender Association (NLADA) was kind enough to invite me to the 2002 litigation direc- 
tors’ conference in Utah, where many were utterly unfazed at the prospect of devoting dozens of uncompensated hours to 
drafting and reviewing hundreds of pages of text and footnotes. A palpable enthusiasm for the project showed that there was 
a larger audience out there than my classroom. 

This second edition would not have been possible without the work of the editors of the first, especially Prof. Michael R. 
Masinter. By and large, we followed the concept, format, and organization of the first edition. Many passages and footnotes of 
the first edition remain untouched, accurate, and insightful today as they were fifteen years ago. Much, however, has changed, 
and we tried to add subchapters that deal with new procedural aspects of legal services practice. Fifteen years of substantive 
legal development, good and bad, were also incorporated in the text. 

Sharp-eyed readers will notice that this MANuAL is called the FEDERAL PRACTICE MANUAL FOR LEGAL AID ATTORNEYS, rather 
than “legal services” attorneys. “Legal aid” is used to reflect the Sargent Shriver National Center on Poverty Law’s intent to 
encompass all attorneys representing low-income people, whether they are at programs funded by the Legal Services 
Corporation or not. For some, only “legal services’means advocacy for systemic reform. “Legal aid; as used here, encompasses 
all attorneys who represent poor people and who use systemic-reform and other kinds of litigation. In the text the terms 
“legal services” and “legal aid” are used interchangeably. 

I am hopeful, that whatever the title or terminology, the Manuat will be of help to lawyers in legal services, public interest 
organizations, law schools and law firms engaged in systemic-reform litigation. 

This second edition would have been absolutely impossible without the remarkable contributions of a wonderfully talented 
group of lawyers whose motives were much purer than mine. I am still not sure how these tireless advocates managed to pull 
themselves away from their work to research, draft, and review, but I am glad that they did. Their steadfast work made my 
job as editor-in-chief much easier. Gary F. Smith of Legal Services of Northern California, in particular, deserves thanks for 
reviewing the entire MANUAL and adding material relevant to programs funded by the Legal Services Corporation. Sadly, the 
late Herbert Semmel of the National Senior Citizens Law Center did some of his last, great work on this Manua. I am glad 
that I got to know Herb through this project. 

I must thank Dean Michael Young of the George Washington University Law School for his support and encouragement. 
Four terrific law students also devoted hundreds of hours of their time to editing, cite checking, and redrafting: Wes 
Gilbreath, Nick Merrell, Laura Taylor, and John Ward. Ilze Sprudzs Hirsh and her staff at the Sargent Shriver National Center 
on Poverty Law deserve our thanks for publishing the Manual, in hard copy and on their website, and for shepherding it 
skillfully through the editing process. They have done a marvelous job. Finally, thanks go to my wife, Stacy Brustin (of 
Catholic University Law School), who endured a perpetually cluttered dining room table, and my kids, Ben and Julia, who 
did not always have my full attention but who have a pretty finely tuned sense of justice anyway. 

A list of the principal drafters of the chapters as well as those who reviewed and commented on those drafts follows. Since 
no good deed goes unpunished, I also give their e-mail addresses. Direct your praise and questions to them and complaints 
to me. I hope that we do not wait another fifteen years for the third edition. I welcome your thoughts and critique, large or 
small, on this second edition so that we can meet your needs with the third. Please e-mail your ideas to me at 
Jgutman@law.gwu.edu. 


JEFFREY S. GUTMAN 

Professor of Clinical Law 

and Associate Dean for Academic Affairs 
George Washington University Law School 


June 2004 
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CHAPTER PREPARING FOR LITIGATION 


Litigation can be a powerful tool for solving problems for your clients. However, other tools, such as legislative and 
administrative advocacy, community education, and direct action, should be considered along with litigation. The lawyer 
must first determine that a lawsuit is the best strategy, or one of several strategies, for solving the particular problem or 
attaining a specific goal. The purpose of this MANUAL is to assist legal aid lawyers in exercising the power of litigation 
most effectively. 


|. Introduction 


Planning for obtaining the client’s goals is no different from planning for any project. Many models for strategic planning 
have been developed. Which model appeals to you will depend on your style. Whether you choose to use an explicit 
strategic planning process or not, you will need to answer the following questions before you start: 

+ What does your client want? 

+ Who or what has the power and resources to provide what is desired? 

+ What will cause the person or entity to do what needs to be done? 

* How will it get done? 

+ What resources will be required? 

+ When do you need to get results? How long will it take? 

* How will you know when you have succeeded? 

Only when these questions have been considered and provisionally answered can you be confident that you are provid- 
ing the best advocacy for your client. When litigation is one of your strategies, additional, more technical, questions must 
be asked. Many of these questions will be addressed later in this chapter: 

+ What are the capacities and limitations of your firm or organization? 
+ Who will the client be? 

* Who will the plaintiff be? 

+ What will your claims be? 

* On what law will you rely? 

+ What specific claims for relief will you make? 

e How will the lawsuit be staffed or financed? 

The amount of time that you devote to the prelitigation stage will depend on the circumstances. If the client is facing 
immediate eviction, for example, you may very quickly determine that the client needs a temporary restraining order and 
leave aside, for the moment, any systemic issues presented. Other cases might involve filing your complaint several weeks 
or months after the client retains you and after a long planning stage. For instance, a community group recently wanted 
to address the inadequate education that the city school district was providing to its overwhelmingly African American 
and Latino students. The legal services office spent over a year planning its strategy for this case. The attorneys created a 
coalition that was dedicated to the school problem and that ultimately became a plaintiff, created a funding mechanism 
and raised substantial funds for the litigation, conducted legal research, devised a media campaign, investigated the facts, 
and debated the various possible legal claims and strategies. 

In another case, attorneys worked very closely with local disability rights groups to get adequate, timely transporta- 
tion. The grassroots activists and community members planned the overall course of action, which included direct action 
and civil disobedience, negotiations and meetings with the transit authority, media coverage, public hearings, and even- 
tually litigation. Although litigation was always a critical part of the plan, the community groups working on the issue 
chose other approaches first for tactical reasons. This chapter addresses these planning issues as you prepare for litigation. 
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CHAPTER 1 Preparing for Litigation 


Il. Factors for Consideration 


Your consideration and answers to the following questions will determine your strategy. 


A. WHAT DOES YOUR CLIENT WANT? 


The answer to this question will shape the course of your litigation. When you draft the complaint, you will need to iden- 
tify the legal relief requested. However, at the earliest stages you must not think in legal terms but instead consider in a 
broader way the solutions that will address the problem that your client has presented. Only by doing this can you be sure 
that you have not prematurely selected litigation as your strategy and that you have not allowed any formulaic ways of 
requesting relief to limit unnecessarily the goals of your advocacy. As you begin, you will want to focus first on what is 
desirable as an outcome and not merely what is attainable. Litigation may not achieve all that is desirable. Other 
approaches may achieve much of what is sought more quickly and less expensively. If such alternatives are not feasible or 
successful, or will be employed in tandem with litigation, then you can more narrowly focus on what is legally attainable 
after you have completed your legal research and fact investigation. 

In some cases a client will have a clear view of what role litigation may play, and in those situations the lawyer’s job is 
to do the technical, professional work necessary to do what the client wants done. For example, in Massachusetts, an Aid 
to Families with Dependent Children (AFDC) recipient and officer of the Massachusetts Welfare Rights Organization read 
Massachusetts General Laws ch. 118, § 2, which directs that the aid furnished under the former AFDC program shall be 
sufficient to enable recipient parents to bring up their child or children properly in their own home. This person asked 
that Massachusetts legal aid lawyers sue to enforce that statutory mandate. The recipient's initiative led to one of the more 
important and productive lawsuits of the era.’ 

In other situations, the client has limited expectations of the civil justice system, and the lawyer’s job is to expand the 
client’s notion of what is possible. Thus, for example, a tenant who hopes for extra time in which to move may in fact be 
able to secure repairs, reduced rent, a damage award, and the right to remain in a repaired unit. Part of the advocate’s job 
is to make sure that the client has a full picture of the kinds and extent of relief available as well as the potential obstacles 
in achieving them. Once you have focused on the problem and its solution, you, your clients, and others can determine 
how to frame the legal relief that you are seeking to accomplish the agreed-upon solutions. 


B. WHAT ARE THE CAPACITIES AND LIMITATIONS OF YOUR FIRM OR ORGANIZATION? 


Obviously the extent of any potential advocacy effort is always circumscribed by the capacities and limitations of your 
firm or agency. The principal limitation, of course, is that of resources, which in broad terms consist of (1) staff time and 
(2) funds available to spend on advocacy-related expenses. Legal aid firms typically are engaged in a constant and never- 
ending institutional struggle to evaluate and satisfy the advocacy needs of their clients against extremely scarce organiza- 
tional resources. 

Many legal aid organizations across the country are funded, at least in part, by the federal Legal Services Corporation 
(LSC). In 1996 Congress enacted, in a budget bill, 
* a series of sweeping restrictions,’ 


+ subsequently codified in LSC-promulgated regulations, which limit the range of activities in which attorneys employed 
by LSC-funded programs may engage.” 

These substantial restrictions include, for example, class action litigation; legislative and administrative advocacy; repre- 

sentation of aliens and prisoners; “welfare reform” advocacy; abortion-related advocacy; redistricting advocacy; and col- 

lection of attorney fees.’ Not all of these restrictions were new. Congress and LSC had long limited some of the advocacy 


‘Massachusetts Coalition for the Homeless v. Secretary of Human Services, 400 Mass. 806, 511 N.E.2d 603 (1987). 


Omnibus Consolidated Rescissions and Appropriations Act of 1996, Pub. L. No. 104-134, §§ 501-509, 110 Stat. 1321-51 to 1321-59. See also 42 
U.S.C. §§ 2296 et seq. (the Legal Services Corporation Act). 


*See 45 CER. pts. 1600 et seq. (2001). 


Id. Other areas of practice upon which restrictions are placed include political activities, client solicitation, grassroots organizing, "fee-gener- 
ating" case representation, criminal and habeas corpus proceedings, defense of evictions in certain situations involving drug activities in pub- 
lic housing, and cases involving assisted suicide, euthanasia, and mercy killing. 
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which LSC grantees could undertake using LSC funds. However, the 1996 changes not only added numerous subjects to 
that list but also extended many of those limitations or prohibitions to any funds used by the grantee.” 

The LSC regulations, which are subject to changing political currents as well as ongoing litigation, must be read very 
carefully. Many of the restrictions are in fact limited in their terms and permit attorneys’ specific actions (sometimes 
using non-LSC funds) that fall within the scope of the general restriction.’ An in-depth analysis of all the restrictions is 
beyond the scope of this MANUAL. However, we must understand that the restrictions do not prevent “impact advocacy” 
either through litigation or other means of legal representation. Many significant legal changes have come about through 
the vigorous litigation of an individual client’s claim (or a group of clients’ claims), the setting of a legal precedent, a 
change in the law, or the obtaining of specific injunctive or declaratory relief, including broad prospective relief.’ 
Throughout this MANUuAL, we will endeavor to point out any obvious issues regarding the LSC restrictions, but we assume 
that attorneys in LSC-funded programs are cognizant of the entire regulatory scheme and its implications for their advocacy. 

These restrictions may counsel against the LSC-funded organization from taking a certain case as a strategic matter. 
Take, for example, the prohibition on an LSC-funded advocate’s ability to request and obtain attorney fees, in most cases.* 
Even after prevailing in litigation, the prohibition can remove a significant tool for forcing the defendant to understand 
the consequences of its wrongdoing and remove a bargaining chip from the table. Attorneys in restricted programs 
should consider any effect this might cause on the litigation as a whole and the resulting ability to obtain adequate relief 
for the client. The attorney should evaluate whether other economic sanctions, such as punitive damages or damages 
sounding in tort, can be requested and are supported by law. Cocounseling with a nonrestricted attorney or organization 
certainly may be worth doing in order to preserve at least some attorney fee leverage for your clients. Ultimately, in some 
instances, for example, where the appropriate advocacy strategy is class action litigation, ethical obligations to the client 
may require recruiting a nonrestricted attorney to handle the case. The point here is that advocates in LSC-funded pro- 
grams must be creative and must be prepared to adjust their strategy in light of the restrictions. 


C. Wuo Is YOUR CLIENT? 


Part of the litigator’s job is deciding who the client will be. A person who walks into your office with a grievance will not 
necessarily become your client in a lawsuit. Lawyers generally, and legal aid lawyers in particular, need to think carefully 
about not only which issues are suitable for litigation but also which clients will best present those issues as parties to lit- 
igation. The lawyer has considerable influence in deciding who the client will be. 

The lawyer may seek clients and not simply sit and wait for individuals to ask for help. For example, when the lawyer 
knows that a damaging thing is about to occur or has been occurring, the lawyer may seek out people willing to challenge 
such action.’ This may take the form of public education about the issue or may involve more actively contacting poten- 
tial clients through networking with organizations and client groups. '° 

Before accepting someone as a client, you must consider issues of standing and mootness discussed in Chapter 3 of 
this MANUAL. Minimizing standing and mootness problems may justify multiple plaintiffs. Yet representing more than 


“The 1996 restrictions were, and continue to be, the subject of significant constitutional challenges raised by various legal aid organizations, 
clients, and individual advocates. See, e.g., Legal Aid Society of Hawaii v. Legal Services Corporation, 145 F.3d 1017 (9th Cir.), cert. 
denied, 525 U.S. 1014 (1998); Legal Services Corporation v. Velazquez, 531 U.S. 533 (2001). In Velazquez the U.S. Supreme Court invalidat- 
ed, principally on First Amendment grounds, one aspect of the restriction upon advocacy related to “welfare reform” measures and remanded 
the plaintiffs’ remaining claims. As of December 2003, Velazquez and a companion case, Dobbins v. Legal Services Corporation, No. 01 
CIV 8371 (FB) (E.D.N.Y.), each raising numerous constitutional challenges to the restrictions, were pending before the federal district court. 


For a thorough discussion of all the restrictions, see ALAN W. HOUSEMAN & LINDA PERLE, WHAT CAN AND CANNOT BE DONE: REPRESENTATION OF 
CLIENTS BY LCS-FUNDED PROGRAMS (2001), available at www.clasp.org. 

"See, e.g., Raun J. Rassmussen, Affirmative Litigation Under the Legal Services Corporation Restrictions, 34 CLEARINGHOUSE REVIEW 428 
(Nov.-Dec. 2000); Gary F Smith & Nu Usaha, Dusting Off the Declaratory Judgment Act: A Broad Remedy for Classwide Violations of 
Federal Law, 32 CLEARINGHOUSE REVIEW 112 (July-Aug. 1998). 

*45 CER. § 1642. 

° Although Legal Services Corporation (LSC) rules place restrictions on solicitation of clients, provision of legal information and outreach are 
permitted. 45 C.ER § 1638.4. 

10 An American Civil Liberties Union (ACLU) attorney’s letter soliciting a potential litigant came within the zone of First Amendment protec- 


tion for associational freedoms where the purpose of the solicitation was to advance the civil liberties objective of the ACLU and not to derive 
financial gain. In re Primus, 436 U.S. 412 (1978); see also NAACP v. Button, 371 U.S. 415 (1963). 
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one person may create the possibility of a conflict. As with any other litigation choice you make, the potential conse- 
quences must be considered. 

In many situations the client may be a community organization. Working with a community organization, especially in 
the context of tackling systemic issues, has many advantages. The community group may have its own resources to con- 
tribute to the litigation. The group may lend financial and volunteer support, credibility, networking, and potential plain- 
tiffs. Most important, the group may understand the importance of the issue at hand and the social forces that both have 
created the problem and can lead to its solution. The involvement of a community group can also ensure that attorneys 
advance the litigation in accordance with community needs. 

Working with group clients involves special considerations.'’ Most important, you (and the group) must know and 
agree on who speaks for the group. You should also understand whether the group speaks for the community or con- 
stituency at large or only for its particular members or leadership. You must have open communications with the group 
and its leadership so that you understand and agree on the respective roles of attorney and client. While this same clarity 
is important in working with an individual client, it can be more complex when working with a group. The institutional 
interests of the organization may diverge from the desires of individual members of the group. The retainer agreement 
must incorporate all elements of the attorney-client relationship, and should spell out the mechanism by which the deci- 
sions of the group will be made and conveyed. While the retainer may specify the name of an individual member of the 
group, the retainer should state who speaks for the group in case the named individual leaves the group. Working with a 
group may also entail making presentations about the case to the leadership, the board, or the membership at large and 
attending meetings. 

The retainer agreement is the blueprint for your relationship with your client. In addition to including any language 
mandated by your state bar or legal services program, the retainer should anticipate the potential attorney-client relation- 
ship problems that can arise during litigation. The respective responsibilities of the attorney and client should be dis- 
cussed. Other important litigation items that should be addressed are grounds for termination of the attorney-client rela- 
tionship and how such termination will be handled, costs and fees, and settlement offers. Some attorneys include lan- 
guage explaining the typical time frame for litigation. 

In bringing a class action, be sure that the retainer agreements and conversations with the class leaders make clear that 
the lawyers’ responsibilities are to all of the class members, not just the named plaintiffs. For example, in challenging 
mass evictions and proposed demolition of housing, be clear about the extent to which counsel is representing people 
who want to stay, people who left but will not return or do not want to return, and people who are in need of the housing 
and do not want it demolished. If you foresee potential conflicts, or if those conflicts already exist, you can choose to rep- 
resent one of the subgroups and can recruit private or other nonprofit counsel to represent the other groups. A conflict of 
interest with the local legal services office is often one of the criteria that the local office uses for placing a case with pro 
bono counsel. 

If you are in an LSC-funded program, you are prevented from filing or participating in a class action.'* As emphasized 
above, this does not mean that you are prevented from doing impact litigation. The legal services restriction does not pre- 
vent you from determining the preferred strategy to obtain your client’s goals and exercising your legal creativity and 
experience. Classlike relief may be available in declaratory and injunctive actions on behalf of an individual, group, or 
institutional plaintiff. The possibility of mootness may be limited by adding an institutional plaintiff.'* However, if 
these alternatives to class actions are inadequate to meet the needs of your clients, your obligations require you to state 
this and assist in locating alternate counsel, such as a nonrestricted office, a local nonprofit, pro bono, or private counsel. 

Even in a case clearly appropriate to bring on behalf of an individual, there may be questions as to who the right plain- 
tiff is. Is it the parent or the child? The leaseholder or the family member barred from the property? Is it one or both? Is it 
the first one who came to your office? What are the conflicts and potential conflicts? These issues must be addressed at 
the outset through careful legal and factual research. 


"'LSC-funded programs seeking to represent a group or organizational client using LSC funds must ensure that the group meets certain 
financial eligibility criteria. 45 C.ER. § 1611.5(c). 


1245 CER § 1617 
Bsee Chapter 9, Section II, of this MANUAL. 
Mee Chapter 3, Section I, of this MANUAL. 
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D. WHO CAN PROVIDE THAT RELIEF? 


Once you and your clients are reasonably clear about what they want, you must decide who is able to provide that relief or 
able to direct that it be provided. Consideration of this question deserves some creativity. The relief may come directly 
from a private individual or local agency, but there may be one or more public agencies—federal, state, or local—with 
the authority to order that the relief be provided or with the power to provide it directly. Thus a local housing authority 
may be subject to direction from the U.S. Department of Housing and Urban Development (HUD); a nursing home from 
the U.S. Department of Health and Human Services; a private landlord from local code enforcement officials and from 
the mortgagee. You should identify all potential sources of relief. 

Similarly every individual who is essential for relief should be considered. An attempt to get relief that costs money 
from a local housing authority could include HUD because HUD’s resources might be needed. A lawsuit seeking relief 
that involves financial consequences for a private landlord could include the mortgagee. The advantage of bringing in the 
additional party must then be weighed against the disadvantages. For instance, suing HUD may delay the litigation and 
make informal advocacy within HUD impossible. As in all other decisions, you must work with the client to determine 
what is the best choice for the particular litigation. 


E. WHAT ARE OTHER FACTORS TO CONSIDER BEFORE LITIGATION? 


In preparing for litigation, consider the required financial resources and how long the litigation will take. 


1. Financing 


As part of the initial planning stages of the litigation, you should prepare a budget that covers both the time and staff 
resources and the financial resources necessary to conclude the litigation. Just as your litigation plan will include the legal 
claims, the facts necessary to prove your claims, and the method you will use to establish those facts, it should include an 
estimate of the time and staff necessary to draft and research motions, interview witnesses, review documents, and any- 
thing else you need to get done. The financial estimate should include fees and costs, such as for depositions, transcripts, 
experts, and witnesses. If you are fund-raising you can also translate the time and staff resource requirements into a dol- 
lar figure for salary and overhead. 

It can be easy to accept a case and commence litigation under the assumption that you will get a preliminary injunc- 
tion and the case will settle or reach a quick conclusion. In fact, this is not uncommon in the type of case a legal services 
lawyer often brings, such as to challenge an agency’s actions where the facts are not in dispute and only a legal issue is 
presented. But this often is not the case. The budget may be based on your assessment that you probably or likely will 
resolve a case at a certain stage, but you should know how much it would cost to pursue the case to completion. In addi- 
tion, the possibility of appeal should be considered. You need to know how far you can carry your legal strategy.” 

If you and your agency cannot afford to bring a case that will have broad social impact, the case may be a candidate 
for obtaining litigation funding. Litigation can be funded by foundations and private supporters. If the litigation is under- 
stood to be part of an overall strategy for obtaining an important community objective or in protecting a vulnerable pop- 
ulation, and you can explain why litigation is the best tool to achieve a well-articulated goal, your likelihood of obtaining 
funding increases. 

Another way to obtain financial resources is to partner with, or cocounsel with, a private law firm. Often the legal serv- 
ices program can provide the substantive expertise, and the law firm can contribute litigation and trial experience and 
cover the ongoing litigation expenses. In-kind assistance such as copying, secretarial, and paralegal work can free up pro- 
gram resources from this particular litigation to be used on other matters. There is an increasing national emphasis on 
working with civil rights groups and national nonprofit legal organizations such as the National Women’s Law Center, the 
American Civil Liberties Union, or the American Association of Retired Persons. These groups can also provide expertise 
and in-kind assistance, media campaigns, research, and staffing resources. Organizations are careful stewards of their 
resources and work on cases that further their mission. Your relationship with a national organization may be one of full 
partnership or of cocounsel, or it may consist of getting help in discrete portions of the litigation. As with any other rela- 
tionship that you form to advance your litigation, clear communication of expectations and responsibilities is critical and 
should be confirmed in a cocounsel agreement, memorandum of understanding, or letter. 


!5For instance, if you know that your program cannot bring an appeal under any conditions, either for financial, staffing, or programmatic rea- 
sons, and pro bono appellate counsel is unlikely, a settlement offer might be evaluated very differently from if you knew that you would 
appeal an adverse decision. 
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If your agency cannot afford the litigation, and you cannot obtain funding, then you should not and cannot bring the 
litigation. You must explain to the client the costs of the litigation and the risks of bringing underfunded litigation— 
making bad law and getting a bad decision for the client. Clients often have no idea of the costs of litigation and have 
notions distorted by the cultural mythology surrounding lawyers about how lawyers are paid. They may think that they 
will obtain millions of dollars in damages and that you will receive a portion, or they may care so passionately about an 
issue that they may push you to commit resources that you do not have. Either way, your job requires understanding the 
reality of the economics of litigation and giving your assessment to your client. You owe it to your client to make this 
determination promptly so that the client can explore other possible sources of representation or advocacy before any 
legal or practical deadlines occur. 


2. Time 


There is no litigation on record that took less time than the attorney originally thought it would. Legal research has a way 
of expanding exponentially. Clients talk with you for longer than you expected. The judge calls you in for a conference, 
keeps you waiting, and asks you to come back again. In your planning stage, you should estimate the time that it will take 
you and other office staff to handle the litigation responsibly. Then add time to that estimate. 

A reality of legal services practice is that the need for our services is greater than what we can provide. You owe it to 
your client, yourself, and all your other current and potential clients to estimate at least the time that you will spend on 
this case. How many hours per week? Over how long a period of time? You must also have a clear sense as to the timetable 
by which your client needs or wishes relief. What are the deadlines in your case, and will you have a time crunch as you 
approach them? Then you can determine the consequences of accepting the case and beginning the litigation. 

Do not accept a case or commence litigation if you do not have a plan for staffing the case and a realistic estimate of 
the time to bring it. Even with a realistic plan, there will be time deadlines and late nights—that is the nature of litiga- 
tion. On the other hand, flexibility, creativity, and efficiency can often add significantly to your available time resources. 

Keeping adequate time records is an important aspect of managing the litigation. You may need to keep contempora- 
neous time records to comply with legal services program rules or to obtain attorney fees from the court. Good time 
records can be useful should you ever have to move for or defend against sanctions. They are factual records of the actual 
time that it takes to litigate; they can also be considered in determining the staffing needs of your office, drafting funding 
proposals, and setting office priorities. Many offices are now using software that make capturing accurate contemporane- 
ous time records easier and analyze and present the records. 


E WHAT ARE THE ALTERNATIVES AND COMPLEMENTS TO LITIGATION? 


All options for obtaining relief, instead of or in conjunction with litigation, should be considered and used where appro- 
priate. For some programs, the barriers to litigation are significant and the likelihood of the client retaining other counsel 
all but nil. To the extent that the problem can be resolved without litigation, it should be. Litigation can often be more 
expensive in time and cost than alternatives. Thus the use of alternatives to litigation can mean that more clients are 
served and more problems are solved. While these strategies are generally considered alternatives to litigation—alterna- 
tive ways to obtaining the desired results—they can also be used as adjuncts to litigation. 


1. Administrative Advocacy 


Administrative advocacy can be formal or informal.’ Even where administrative proceedings are not required prior to 
litigation, they may be available. For instance, a fair housing claim may be filed either in court or with HUD. Your choice 
will be determined by the speed at which you seek relief, the HUD administration and its record, and the type of discov- 
ery and fact investigation that you wish to conduct. Many attorneys have had success in using the HUD administrative 
procedure for informal discovery and obtaining conciliation agreements. On the other hand, many HUD complaints have 
languished for years. 

In addition to having quasi-judicial procedures for enforcement of a statute, such as through HUD or the Equal 
Employment Opportunity Commission, many agencies have procedures for filing administrative complaints. Under some 
statutory frameworks, the administrative process is a necessary prerequisite to filing in court. If you do not timely file 
administratively, you will lose your opportunity to pursue the case through litigation. In addition to formal administra- 


"Doing so, however, may have preclusive effect. See Chapter 3, Section II, of this MANUAL. 
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tive processes that may involve investigation, conciliation, hearings and administrative appeals, there are other kinds of 
administrative routes to follow. For instance, in addition to availing of due process hearings, some attorneys have had 
success in special education cases with their state’s complaint process or in making a complaint to the Office for Civil 
Rights within the U.S. Department of Education. You can also engage in administrative and federal rule making, includ- 
ing requesting a rule making or commenting on proposed regulations.'” 

Administrative advocacy can be informal. You can work up the chain of command, or you can contact the county attor- 
ney or general counsel. You can call your agency contacts who have agreed with your position or are at least open-minded 
to see if they may take any official or nonofficial action. A local administrator is often surprisingly amenable to changing 
a local practice if the agency knows that its federal or state oversight agency is supportive of the change. Of course, your 
local agency may be stubborn, but then you can count your informal administrative advocacy as informal discovery of 
the oversight agency’s position. 

Many local court rules require the attorney to attempt to settle the matter before commencing litigation. When time 
is of the essence, or when you do not want excessive lead time before you actually file, you can attach a draft complaint to 
your demand letter and set for the defendant a fixed period of time for response. As with any other correspondence with 
the defendant, or the attorney for the defendant, this correspondence may wind up before the court either during the sub- 
stantive portion of the case or during a fee motion. Any time you write about your case to the opposing party, bear in 
mind that the letter may later be filed with the court. 


2. Legislative Advocacy 


One informal strategy is to contact, or have your client contact, your local congressional representative.’” Even if the con- 
gressional office does nothing more than forward the request to the federal agency, the request may receive attention that 
it otherwise would not. Congressional requests may be color-coded and given the highest priority. 

The emphasis on federal litigation may cause us to forget that the remedy may lie within the state legislative process. If 
you are challenging a state law as illegal under a federal law or regulation, you may appeal directly to the state legislature 
to change the law possibly through a friendly legislator familiar with your organization or cause. Where the state’s interest 
is in the practical administration of a shared state-federal program, or in the efficient working of state and local govern- 
ment, you may be able to advocate a change in the state law to bring it into compliance. There is not, however, much you 
can do if state lawmakers are dug in on ideological or political grounds. 

Legislative reform is a topic too large for this discussion. Yet, as many courts become more hostile to our clients’ 
claims, the legislative process cannot be ignored. In general, success in the legislative arena depends on knowing the play- 
ers and in being part of a larger coalition pressing for change. An excellent example of an area in which legal aid attor- 
neys have had legislative success is in the passage of state legislation protecting low-income homeowners from predatory 
lending practices. 


3. Press and Media 


Newspapers and other media can be useful in several ways. First, publicity and articles can get your message out and 
shape public opinion. This is especially useful if you need public opinion to support your lobbying efforts or if you wish 
to encourage the public to take a particular action. Second, an article or story can reflect public opinion and can bolster 
your moral standing or give a margin of comfort for a judge who might otherwise be afraid to issue a novel order. Third, 
the news reporting can serve as another source of fact finding and can force your adversaries to pin down their position 
as they are quoted. Fourth, readers of an article may bring further evidence or potential plaintiffs to your attention. 

When you approach the media, you must do so with an understanding of the way the media operate. In most cases the 
reporter is interested in the general public interest of the story. Very few local reporters have the resources for true inves- 
tigative reporting. The press release may form the core of the story and may represent all that the reporter knows about 
the issue. Commonly the reporter will call you and your adversary for a quote. You should have a quote prepared, and you 
should understand that the reporter will listen to your articulate explanation and will pull out the one sentence you wish 
you had never said. You can start the conversation by saying that you would like to give some information on background 
and then indicate when you want to be quoted, but such control is not always granted or honored. 


1 See 45 CER. § 1612 (restrictions on legislative and administrative rule-making activities). 


ase regulations also require certain procedures to be followed with respect to prelitigation negotiation and the filing of litigation. 45 CER. 
§§ 1636, 1644. 


Restricted programs are expressly permitted to“advise the client of the client’s right to communicate directly with an elected official” 
45 CER. § 1612.5(c)(6). 
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If you are going to use the media, or are forced by your adversary into doing so, you must create a message that will be 
understandable and persuasive to your audience. A radio or television interview is not the time to talk about motions to 
dismiss and burdens of proof. It is the time to think in sound bites, just as when you were first formulating the solution 
to your client’s problem. 

If you work at it, you will be able to develop a relationship with a reporter who is interested in your story. You will be 
able to give background information to the reporter, and the reporter may be willing to share information obtained dur- 
ing an interview or investigation. Do not be lulled, however, into thinking that the reporter is on your side or your friend. 
You may find your confessions and doubts incorporated into a future article. 

In general you can contact the media in three ways. You can simply call the city desk, relevant beat reporter, or a 
reporter with whom you have a relationship. You can issue a press release that conforms to the format used in your com- 
munity. You can call a press conference by issuing a press release or making direct calls and inviting the media to appear 
at a particular time and place. You can often attract a lot of attention by doing this, despite the short attention span of the 
media. The press conference should be planned with as much care as an oral argument; you should include the sound 
bites you want aired and be prepared for challenging questions. 

A client or group representative as a spokesperson makes the story more immediate. An attorney as the spokesperson 
can project a level of seriousness, knowledge, and intent. Often a combination of both works best. You should prepare the 
client and practice, just as you would for testimony. 

You can also approach the editorial board of the newspaper to attempt to solicit a favorable editorial. Usually you can 
ask to arrange a meeting with the editorial board or representative where you will have an opportunity to present your 
story and argue your position. Even if you do not obtain a favorable editorial, the off-the-record remarks and feedback 
you obtain from the editorial board can serve as a useful barometer of community response. 

To insure internal control of your media strategy, you should have a clear understanding within your office, your litiga- 
tion team, and your client as to how media inquiries will be handled. In general one attorney in your office should be the 
point of contact with the media for the case, and that attorney should know and understand the media strategy for the 
litigation. Your agreement with your client as to how media inquiries will be handled should be in the retainer. 


4. Community Education 


Community education is one of the most important undertakings of a legal services attorney.” In most circumstances it 
will also be an adjunct to litigation. Community education may be particularly necessary when you are trying to locate 
plaintiffs or witnesses or when you want to test the capacity of a public system. For instance, before commencing litiga- 
tion to challenge the failure of a paratransit system to comply with the Americans with Disabilities Act, the attorneys and 
the organizational client educated potential riders of their rights, surveyed people with disabilities about their experi- 
ences with the system, and obtained data about noncompliance as a result. Community education can be especially use- 
ful after you have settled or won the case to let people know about the new resources available to them or the new rules 
that will apply to them. In fact, you can include community education as part of your settlement or request for relief. 

When you engage in community education, you must be sensitive to the forms of communication best understood and 
appreciated by your target audience and their spoken languages. You should always consider alternate formats, such as 
large print, tape, and Braille for people with visual impairments, and the availability of interpreters when conducting out- 
reach and community presentations. 


5. Direct Action and Community Development Work 


Direct action can refer to two different approaches to obtaining your desired solution. First, you can simply fix or coordi- 
nate the fixing of the problem. For instance, as the defendant in a lawsuit initiated by her town to declare her house an 
imminent health hazard and to raze it, a client contacted a legal services lawyer. Legally the attorney could have raised 
procedural defenses or counterclaims relating to the client’s disability. Instead the lawyer contacted a local community 
group that, working with a local church, sent a team of people and a dumpster to the house. The volunteer team cleared 
out years of debris, cleared out the rats, and performed some emergency repairs. The only legal work the attorney had to 
do was to negotiate for additional time and be present in court when the town withdrew its case. 

Direct action can also mean mobilizing a group of people to apply pressure to the government or other entity to obtain 
a specific result.”’ Disability groups have engaged in direct action, often in conjunction with litigation, to obtain accessi- 


*0L $C-funded attorneys may not conduct or support training that advocates a specific public policy. 45 CER. § 1612.8. 


PISC regulations prohibit attorneys in LSC-funded programs from grassroots lobbying, 45 C.ER. § 1612.4, engaging in inter alia public 
demonstrations or civil disturbances during working hours, 45 C.ER. § 1612.7, or organizing, 45 C.ER. § 1612.9. 
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ble transportation or access to public buildings. Direct action in your case might occur on a smaller scale. It may be as 
simple as turning out a crowd at a public hearing or in the courtroom. It may be a sit-in at the welfare office to protest a 
new rule or at a local restaurant to obtain an accessible restroom. In most cases combining direct action with a media 
strategy is useful. 

Community development work involves the use of public, community resources to obtain the desired results. It can 
refer specifically to becoming involved in your town, city, or state’s process for allocation of federal and state community 
development dollars. It can also mean working with a local not-for-profit or for-profit development company to create 
housing, job opportunities, or other community enhancements. 


6. Amicus Participation 

One alternative to the substantial investment of time and resources required for the preparation, initiation, and prosecu- 
tion of direct litigation on behalf of your clients is to participate, selectively and strategically, in pending lawsuits involv- 
ing other parties which have raised the same or similar issues. 


The Amicus Curiae. Through the vehicle of the amicus curiae—the “friend of the court” —legal aid attorneys can vig- 
orously represent their clients’ interests, often in the context of precedent-setting decisions, without formally initiating, or 
intervening in, the underlying litigation. Amicus participation thus affords attorneys, while avoiding most of the resource 
constraints imposed by conventional litigation, the opportunity to influence directly and immediately the outcome of 
cases which may dramatically affect their clients’ lives. 

Unlike their counterparts in many other public interest law organizations, legal aid advocates do not routinely partici- 
pate as amici in cases involving other parties, but given 
+ the modern expanded role of the amicus curiae in federal litigation?” and 


* the increasing success of amicus arguments presented by a wide variety of interest groups, including conservative pub- 
lic interest organizations,” 


legal aid advocates should more fully utilize this effective (and efficient) alternative to direct litigation.” 


Role of the Amicus. Historically the amicus was a disinterested judicial advisor called upon only in rare or unique 
circumstances, sometimes offering a mechanism for the articulation of third-party interests not otherwise before the 
court.” Its original role “was to provide impartial information on matters of law about which there was doubt, especially 
in matters of public interest:”*° Over time the role of the amicus curiae evolved to encompass overt advocacy on behalf of 
the amicus organization’s legal position, and modern amici invariably provide active support for one or more parties to 
the litigation.” Indeed, under current federal rules, an amicus seeking leave to participate in a case must articulate its 
specific interest in the litigation, identify the party that it intends to support, and (in the U.S. Supreme Court) disclose 


certain relationships which may exist between the amicus and the parties to the case.”* 


The Amicus Brief. Typically an amicus simply submits a brief in support of its legal position. Under the federal appel- 
late rules, such briefs may be filed “only if accompanied by written consent of all parties, or by leave of court granted on 
»29 


motion, or at the request of the court.” Generally an amicus who is unable to obtain the requisite consent will file a 
motion for leave to file its brief and at the same time “conditionally file” the brief itself —a procedure permitted under 


See, e. g., Joseph D. Kearney & Thomas W. Merrill, The Influence of Amicus Briefs on the Supreme Court, 148 UNIVERSITY OF PENNSYLVANIA 
Law Review 743 (2000). 

kenneth Jost, The Amicus Industry: Conservatives Catch Up with Liberals in Getting the Attention of the Supreme Court, CALIFORNIA 
LAWYER, Oct. 2001, at 40. 

*4For an extensive discussion of the role of the amicus curiae, and for examples of its application to legal services advocacy, see Gary F. Smith 
& Beth E. Terrell, The Amicus Curiae: A Powerful Friend for Poverty Law Advocates, 29 CLEARINGHOUSE REVIEW 772 (Nov.-Dec. 1995). 

*5camuel Krislov, The Amicus Curiae Brief: From Friendship to Advocacy,72 YALE LAW JOURNAL 694, 696-97 (1963). 

United States v. State of Michigan, 940 F.2d 143, 164 (6th Cir. 1991). A few courts are still reluctant to depart from this “orthodox” formu- 
lation and allow amici only a “very limited adversary” role through briefing or oral argument or both. Id. at 165. 

See Krislov, supra note 25, at 695-96; Funbus Systems Inc. v. California Public Utilities Commission, 801 F.2d 1120, 1125 (9th Cir. 1986) 
(partisan advocacy by amici is “perfectly permissible”). 

*8 See S.Ct. R. 37; Fed. R. App. P. 29. In 1997 the Supreme Court added a provision requiring all amicus briefs to disclose (1) whether counsel 
for a party authored any part of the brief and (2) every person or entity, other than the amicus and its counsel, that made a monetary contri- 
bution toward the preparation of the brief. S. Ct. R. 37.6. 


Fed. R. App. P. 29. 
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Rule 29.” The motion must identify the “interest of the applicant,’ and the brief should be filed (or conditionally filed) 
within the same time allowed for the party whose position the amicus supports.” 

A similar procedure governs amicus participation in the Supreme Court and is set forth in Supreme Court Rule 37. 
Although Rule 37.2 states that motions for leave to file an amicus brief after the parties refuse to consent are “disfavored?” 
in practice the Court currently grants “nearly all” motions for leave to file an amicus brief, even when consent is denied 
by a party.” 

No express provision in the Federal Rules of Civil Procedure applies to amicus advocacy in the district courts. 
However, those courts might well look for guidance to Federal Rule of Appellate Procedure 29, and an amicus seeking to 
be heard in the district court should follow the process set forth in Rule 29.” 


Content of the Brief. An amicus brief can serve a variety of functions. It can target a specific weakness in a party’s argu- 
ment, develop variations on the arguments made by the parties, and present emotive or otherwise “risky” arguments that 
a party cannot or should not address.** Often an amicus brief can serve as an important factual supplement to the record 
or furnish relevant technical data or background information not otherwise available to the court.” 

The overall influence of amicus advocacy upon court decisions is quite difficult to measure in objective terms.” 
However, many organizations that regularly appear as amici point to “the frequent citation of amicus briefs in Justice’s 
opinions” as support for the commonsense inference that “the [U.S. Supreme] Court often finds such briefs helpful” 


New Issues or Arguments. Often an amicus may seek to argue a legal theory or raise a legal issue that the parties them- 
selves have not argued or raised. As a rule, courts are reluctant to permit an amicus “to interject into a case issues which 
the litigants, whatever their reasons might be, have chosen to ignore?” This principle is merely a corollary to the more 
basic jurisprudential prohibition against the consideration of issues that are not 

* argued in the lower court™ or 


* raised in the appellant’s opening brief.” 


However, courts often exercise their discretion to rule upon new issues raised by amici 
+ when “the issue is purely one of law and either does not affect or rely upon the factual record developed by the 


parties” or 


* where “exceptional circumstances” warrant consideration of the argument.” 


“yq, 

"Td. 

*’Kearney & Merrill, supra note 22, at 760. As a result, parties represented by experienced lawyers in the Supreme Court rarely refuse consent 
for leave to file an amicus brief. Id. 

* See United States v. Gotti, 755 F. Supp. 1157, 1158 (E.D. N.Y. 1991) (denying leave to file an amicus brief after consideration of the Rule 29 
factors). 

See Krislov, supra n. 25, at 711. 

* These are sometimes called "Brandeis briefs," after a famous turn-of-the century filing by future Supreme Court Justice Louis Brandeis, who 


urged support of a law limiting women workers to ten hours per day by packing his brief with sociological data about the negative effect of 
excessive hours on workers health. Muller v. Oregon, 208 U.S. 412 (1908). 


**For an extensive empirical analysis of the influence of amicus briefs upon Supreme Court decisions, see Kearney & Merrill, supra note 22, at 
828-30. 

571d. at 745 (Court made reference to an amicus brief in nearly 30 percent of decisions, in cases where at least one amicus brief was filed, over 
a fifty-year period). 

*8rane v. First National Bank, 871 F.2d 175 (Ist Cir. 1989). See Michel v. Anderson, 14 F.3d 623, 625 (D.C. Cir. 1994). 

See, e.g. Service Employees Union Local 102 v. San Diego, 35 F.3d 483, 486 (9th Cir. 1994); McCoy v. Massachusetts Institute of 
Technology, 950 E2d 13, 22 (1st Cir. 1991). 

EG; Continental Insurance Co. v. Northeastern Pharmaceutical and Chemical Co., 842 F.2d 977, 985 (8th Cir. 1988) (en banc); 
Preservation Coalition Inc. v. Pierce, 667 F.2d 851, 861-62 (9th Cir. 1982); Consumers Union v. Federal Power Commission, 510 F.2d 
656, 662 n.9 (D.C. Cir, 1974). 

“l Hamilton v. Madigan, 961 E2d 838, 841 n.6 (9th Cir. 1992). 


“Resident Council of Allen Partway Village v. U.S. Department of Housing and Urban Development, 980 F.2d 1043, 1049 (5th Cir. 
1993); Preservation Coalition, 667 E2d at 862. Courts also will consider whether all parties have had a fair opportunity to brief the issue. 
Continental Insurance, 842 F.2d at 985. 
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Courts will find such “exceptional circumstances” 
* when the issue presents “a significant question of general impact?” 


+ where the issue implicates “substantial public interest?’ or 
+ where failure to consider the issue would cause an “unduly harsh” result.” 


Furthermore, since the federal courts have an independent and continuing obligation to resolve jurisdictional questions, 
even when not raised by the parties, an amicus who presents such issues may in fact be “welcomed.”"* 

The Supreme Court, consistent with these principles, has sometimes expressly refused to consider issues raised solely 
by an amicus.“ However, the Court periodically deviates from this general rule and bases its decision on an argument 
presented only in an amicus brief.“ Hence amici organizations and their counsel certainly are not deterred from offering 
new issues or theories for the Court’s consideration. 

An amicus (or any other party on appeal) who offers new legal theories or alternative legal grounds in support of the 
lower court’s judgment will benefit from the “settled rule” that holds “if the decision below is correct, it must be affirmed, 
although the lower court relied upon a wrong ground or gave a wrong reason?” Thus a reviewing court “may affirm on 
any ground supported by the record even if it differs from the reasoning of the district court?™ An amicus who argues in 
support of the lower court’s disposition therefore should be accorded greater latitude in presenting new or alternative 
claims on appeal. 


Reply Briefs and Oral Argument. The Supreme Court prohibits the filing of amicus reply briefs. Other federal 
courts have adopted the same rule.” However, an amicus that has been permitted to file a brief in connection with a peti- 
tion for certiorari or other discretionary review (e.g., a rehearing or rehearing en banc in the court of appeals) certainly 
may seek to participate in the briefing on the merits if review is granted.” 

Both the Supreme Court and federal appellate rules indicate that a motion by an amicus to participate in oral argu- 
ment will be granted only for “extraordinary” reasons, particularly where the party whose position the amicus supports 
does not consent to share its allotted argument time.™ However, in significant cases the courts of appeals are probably 
more likely than the Supreme Court to permit argument by an amicus, and the allied parties to the litigation are more 
likely to share their argument time.” 

Advantages and Disadvantages of Amicus Participation. Many traditional public interest law organizations 
have long favored amicus participation as a resource-efficient way to concentrate their advocacy upon cases which appear 
poised for a precedent-setting decision in order to obtain the most direct and immediate impact for their constituents. 
Direct litigation may consume years of time and expenses, with no guarantees that the outcome, even if favorable, will 
establish any lasting precedent. 

However, the limited role of the amicus curiae places significant constraints upon the use of the amicus vehicle as a 
strategic option, and legal aid advocates must always consider whether direct initiation of litigation (or formal interven- 
tion in pending litigation) better serves their clients’ interests. For example, because amici lack formal party status, now 
well settled is that an amicus may not, on its own, appeal a lower court judgment; seek rehearing or other discretionary 


Service Employees Union, 35 E3d at 487. 
“Continental Insurance, 842 F.2d at 985; Consumers Union, 510 F.2d at 662; Platis v. United States, 409 F.2d 1009, 1012 (10th Cir. 1969). 
“Gebhard v. S.S. Hawaiian Legislator, 425 F.2d 1303, 1306 n.1 (9th Cir. 1970). 


*° Michel v. Anderson, 14 E3d 623, 625 (D.C. Cir. 1994); General Engineering Corp. v. Virgin Islands Water and Power Authority, 805 
E2d 88, 92 n.5 (3d Cir. 1986); American Meat Institute v. Environmental Protection Authority, 526 F.2d 442, 449 (7th Cir. 1975) (court 
“required” to consider jurisdictional issues raised by amici). 


{7 See, e.g., United Parcel Service Inc. v. Mitchell, 451 U.S. 56, 60, n.2 (1981). 

8 Soe, e.g., Teague v. Lane, 489 U.S. 288, 300 (1989) (plurality opinion); see also Kearney & Merrill, supra n. 22, at 745, n.5 (collecting cases). 
” Helvering v. Gowran, 302 U.S. 238, 245 (1937) (emphasis added). 

Garcia v. Bunnell, 33 F.3d 1193, 1195 (9th Cir. 1994); see also DELTA v. Humane Society, 50 F.3d 710, 712 (9th Cir. 1995). 

SIS, Ct. R. 27.3. 

52 See, e.g., Ninth Cir. R. 29-1. 


"See, e, g. Bunnell v. Sullivan, 947 F.2d 341 (9th Cir. 1991) (en banc) (legal services advocate permitted to file amicus brief on the merits 
and to participate in oral argument after filing brief in support of successful petition for rehearing en banc). 


54S, Ct. R. 28.7; Fed. R. App. P. 29. 


The Supreme Court does not favor “divided argument,’ S. Ct. R. 28.4, and counsel for the parties in cases before the Court rarely agree to 
share their argument time with amici. See Smith & Terrell, supra note 24, at 780. 
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review; broaden the scope of the remedy or seek relief not requested by the parties; or (generally) obtain attorney fees 
and costs.™ Advocates who become aware of significant cases at the trial level should consider whether intervention in 
the litigation is the most appropriate means to protect their clients’ interests, particularly if no current party to the litiga- 
tion apparently is motivated to protect those interests, or to appeal an adverse judgment.” 


Practical Considerations. Watchful legal aid advocates will discover significant opportunities to advance their clients’ 
interests in the context of litigation between other parties. Legal aid attorneys successfully have provided a voice for their 
clients through amicus appearances in important cases involving bankruptcy, consumer protection, civil rights, housing, 
and social security issues.” Counsel who seek to participate as amici in appropriate litigation should collaborate as close- 
ly as possible with the party to be supported in order to coordinate briefing and argument strategy. Obviously all amicus 
advocacy should be done, with appropriate retainer agreements, on behalf of a current client or clients who have a stake 
in the outcome of the case at issue. Often the actual “amicus” is an organization or association with goals or missions rel- 
evant to the issues being litigated, and the legal services advocate serves as counsel to the amicus organization.” Where 
the legal services organization itself carries credibility with the court, it may appear as amicus in its own right.” 

Advocates who are attuned to the possibilities of amicus participation may realize some significant corollary benefits 
for their general practice. Regular monitoring of other cases raising issues of significance to clients will certainly increase 
awareness of the opportunity (or perhaps the necessity) for advocacy on those issues in a variety of forums. Amicus par- 
ticipation also can be a catalyst for greater networking and collaborative efforts with advocates in both the private and 
public interest sector. Counsel who regularly consider the opportunities and possibilities of amicus advocacy will be more 
likely to obtain an advantage in their own litigation by inviting the participation of influential organizations and allies to 
serve as their clients’ amici in appropriate cases. 


Ill. Crafting and Preparing the Lawsuit 


Sound legal practice, as well as Rule 11, requires you to engage in a reasonable factual investigation prior to filing a lawsuit. 


A. FACTUAL INVESTIGATION 


Your first source of information about the case usually will be the client. There are many texts devoted to the art and 
practice of client interviewing.“ Space does not permit a review of interviewing technique. Suffice it to say that effective 
client interviewing is essential to the success of litigation. A sloppy interview can lead to missed facts, omitted legal 
claims, litigation delays and worse. Young attorneys should conduct their first few client interviews in the presence of a 
senior colleague prepared to give detailed feedback. 


1. The Attorney-Client Relationship 


Even before filing the complaint, you may well interview or review the facts with the client for several purposes and on 
several occasions. At intake your focus will be on obtaining an overview of the legal issue to see whether it meets your 
program’s priorities, ascertaining the immediacy of the client’s need, and determining if the client meets income and 
other program requirements. Once eligibility for service has been established, you will likely conduct a detailed interview 
in order to establish an attorney-client relationship, complete a retainer and learn necessary facts so that you can conduct 
relevant legal research, investigate further facts, evaluate the merits of the case and determine your case strategy. As you 
are doing so, you will likely have occasion to consult with your client to clarify and confirm facts, report on your ongoing 
efforts, survey options, and obtain direction and instructions from your client. Another meeting should be scheduled 
with the client to review the draft complaint. 


Smith & Terrell, supra note 24, at 783-87. 
Id. at 787-88. 

81d. at 787 & n.152 (listing examples). 
Td. at 792 & nn.192-94, 


© Td. Counsel should of course obtain approval of the board of directors before formally involving the legal services organization itself in any 
litigation. LSC-funded attorneys may not participate as amici in class action litigation. 45 C.ER. § 1617. 


61 
See ROBERT M. Bastress & JOSEPH D. HARBOUGH, INTERVIEWING, COUNSELING, AND NEGOTIATING: SKILLS FOR EFFECTIVE REPRESENTATION (1990); DAVID 
A. BINDER & SUSAN C. PRICE, LEGAL INTERVIEWING AND COUNSELING: A CLIENT CENTERED APPROACH (1977). 
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Clients often do not understand why they have to tell their story repeatedly; they may feel that counsel are not listening 
to them or understanding them. Thus being clear about the purpose of the interview and letting clients know early on 
that they will have to tell the same story many times can ease the attorney-client relationship. You will also need to ask 
questions that may upset or offend the client. If you establish that you are on the client’s team and that you are asking the 
kind of questions the other side is sure to ask or that the judge will want to know, the client will understand that you are 
trying to help.” 

Good practice, as well as many states, bar rules, and legal services programs, requires that counsel and client enter into 
a formal written retainer. Not only will the retainer authorize you to file suit, but also it will address such critical issues as 
class action authorization, attorney fees, costs, and settlement. Retainers generally lay out the attorney’s and the client’s 
responsibilities and the scope of the representation, such as the need to reconsider representation if the case is appealed. 
You may need to have the client sign releases to obtain information from health care providers, housing providers, 
schools, police departments, and the like. 


2. Informal Investigation 


The goal of prefiling factual investigation is twofold. First, you must understand the facts so that you can advocate most 
effectively. Second, you can obtain evidence for trial or leads on the sort of information to ask for in discovery. Do not 
allow evidentiary constraints to restrict your informal investigation. Obtaining witness statements containing hearsay or 
unauthenticated documents is perfectly acceptable, if not inevitable. You will be able to deal with the evidentiary issues 
should they arise later in the litigation. To do so, however, you should keep careful track of when, how, and under what 
circumstances you received particular information. 

The extent of your prefiling investigation will depend on the needs of the case, time restrictions, and your available 
resources. You need to be flexible and creative in identifying sources of information other than the client. When appropri- 
ate, and with the consent of the client, interview the family, associates, friends, and the client’s coworkers. Such individu- 
als may be indispensable sources of information and should be interviewed with an eye to obtaining detailed statements. 
After completing the interview, prepare a handwritten statement in the first person, and present it to the individual to 
read and sign. Return later with a typed statement to be signed and, if necessary, notarized. Whenever possible, the 
statements should be in declaration or affidavit form so that they may be used to support pleadings or to oppose motions 
for summary judgment. 

Talk to other people affected by the challenged policy. Consult with other lawyers who, you believe, may be investigat- 
ing or litigating similar issues. Read newspaper and magazine accounts. Examine relevant governmental or academic 
reports. While you as the attorney will ultimately want to review all the information and talk to witnesses and inform- 
ants, students and volunteers can be very helpful in the early stages of investigation. They can take photographs, call sim- 
ilarly situated individuals, and camp out in front of the local welfare office to interview people. 

A potentially important source of investigation, however, may be those arrayed on the other side. These may be staff of 
a housing authority, a state or county welfare agency, a school or juvenile detention facility, a private or public employer. 
The temptation is to ignore such people until after suit, when discovery devices may be employed. Usually, however, 
investigation should extend to the opposition prior to suit.” Consider three reasons for doing so. First, the suit itself may 
dry up sources of information or create such hostility that cooperation is denied. Second, information gathered prior to 
suit will help you draft pleadings and frame theories. Third, full investigation prior to suit will deflect motions for sanc- 
tions under Rule 11. 

Inquiries and investigation directed toward the opposition will sometimes meet with surprising success. For instance, 
employees in a state or county agency may question or oppose the policies that they enforce. Prior to suit, they may be 
free to meet and discuss those policies and make information or materials available. Also, before litigation is filed, agen- 
cies may have ongoing relations or meetings with clients; during such meetings disclosure of information may occur. Be 


* Throughout the case, the attorney-client relationship must be supported by clear and regular communication. Regular, direct, explicit com- 
munication and information will keep you and the client working together as a productive team. Even if you have no "news" to share, an 
update call or letter just to let the client know the case status is sound legal practice. Confirming letters to the client, in addition to your case 
log or notes, can help the client keep track of information. Needless to say, they also help you if the client later denies facts told to you or claims 
that you mishandled the case; nonetheless the main purpose of the letters is to give information and to reinforce a working relationship. 


**In federal practice, notarization is not needed; instead of affidavits, one uses declarations made under penalty of perjury. See 28 U.S.C. 
§ 1746. 


*4See Chapter 6, Section I, of this MANUAL for a discussion of the ethical issues governing such interviews. 
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aware of the pros and cons of playing your litigation card close to your vest. Some adversaries may prefer to offer infor- 
mation that will support their position or lead to settlement. Others will shut down completely if they know litigation is 
in the offing. If you need to retain a working relationship with the other side, you may destroy that relationship if you 
obtain information using your friendships or goodwill and then the information turns up in litigation. Openness versus 
subtlety is a consideration during all stages of litigation. 

Some states have sunshine laws or public record laws that provide full or limited access to agency records. On the fed- 
eral level, there is the Freedom of Information Act.® Apart from these statutory or regulatory provisions, formal requests 
or letters of inquiry may produce useful information that can help you draft the complaint. Of greater formality, but still 
prior to a suit, a Freedom of Information lawsuit itself may be of use; such a legal action may yield valuable information 
for framing a subsequent suit on the merits. 

Moreover, many local and state government agencies must periodically report to the sources of their appropriations. 
Federal and state oversight agencies may similarly audit or analyze the agency. Such reports and audits can be enormous- 
ly valuable in surfacing information regarding agency policies and critique of them. Careful advocacy with the monitor- 
ing agency or committee may lead it to inquire further, requiring the monitored agency to prepare additional reports. 
Other persons or institutions concerned with the issues that you raise may be sources of valuable information. 

When data are obtainable, the next step is analyzing them. If you do not have facility with spreadsheets, mapping soft- 
ware, or other programs that can turn numbers into information, you may be able to use a graduate student as a volun- 
teer or short-term consultant. Local universities can be great sources of help for statistical, economic, and sociological 
analysis. Some professors have been willing to assign legal services case data analysis as a class or homework project. 

Likewise, investigation may be useful when directed toward related disciplines. A housing case may be helped by litera- 
ture or expertise from the fields of social work, architecture, or planning. A welfare case may be assisted by those who 
teach, write, or study in the fields of social work or public health. A corrections case may turn upon testimony or research 
from experts in corrections or criminal justice. As attorneys, we tend to be narrow in training and perspective. Other dis- 
ciplines may yield theories for litigation, authority, and scholarship as well as expert witnesses. 

Pre- or postfiling consultation with experts does raise discovery issues.°° Whether information relating to your expert 
is discoverable will turn largely on whether the expert will testify at trial. If you have merely consulted with an expert in 
connection with preparing for litigation, information relating to the expert is discoverable only if permitted by Federal 
Rule of Civil Procedure 35(b) or if extraordinary circumstances are shown. 

The Internet can be a valuable source of information. If your office uses Lexis, Westlaw, or any other online legal or 
information service, consulting with your service representative about needed information is well worth your time. You 
may find that some resources have no added cost. You may be unaware of some that are targeted to nonattorneys, those 
resources may have information about businesses, corporations, investors, and owners. In this age of information tech- 
nology, you can also search dockets to see other cases in which the parties, attorneys, and judges have been involved. You 
can access a variety of legal aid list-serves usually by signing up with a national backup center and list-serves sponsored 
by national attorney associations, such as the National Association of Consumer Advocates and the Association of Trial 
Lawyers of America. A quick post about a potential defendant may result in networking with an attorney who has han- 
dled a case against the same party and is willing to share discovery and strategy with you. 


3. Organizing Factual Information 

Organization of the facts and the file should begin as soon as you know that you will commence litigation. Your system 
should be flexible enough to accommodate growth of the file. The particular way that you organize your file will depend 
on the potential size of the file, the type of case, and your personal style. 

Whatever organization system you choose, you must be able to locate quickly the information that you need when you 
need it, and someone else should be able to find the information pretty easily. The latter is a critical piece of responsible 
lawyering—if someone has to take over the case from you or cover for you in your absence, your client’s interests must 
not be compromised. Almost all federal litigation is substantial enough to require an index to the file as a whole and an 
index or master list of evidence. Software is available to help you track documents and evidence. 


*°5 U.S.C. §§ 552 et seq. 
$Se0 Chapter 6, Section I, of this MANUAL. 
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As you organize and create your file, you should keep in mind that you are organizing each of the following types of 
documents: 
+ Pleadings 
* Correspondence 
* Other court filings, such as motions 
* Records of telephone calls 
+ Interview notes and other informal investigation 
+ Discovery, including demands, responses, and the documents produced 
+ Documents that your client supplies or you locate during investigation 
* Legal research 
* Other research 
+ Time records 


If you are unsure what system will work for you, using an accordion folder for most of these divisions is a good place to 
start. You can then create subdivisions by using file folders for each motion, factual topic, or witness. Correspondence and 
phone logs should be secured into a file to ensure that the chronology of the case development is preserved. 

Whether your program is restricted or not, you must keep accurate time records. The biggest mistake attorneys make 
in obtaining attorney fees is to underrecord time and to underestimate the time that they spent if they do not record it 
contemporaneously.*’ Accurate and detailed time records ensure that if your adversary accuses you of noncooperation, 
ethical violations, or rule violations you will be able to document how your case time was spent. Again, many vendors 
offer timekeeping software. 


B. IMPACT, LAW-REFORM, AND TEST-CASE LITIGATION 

Your primary purpose in bringing the litigation may be to get your individual client what she is entitled to under the law. 
Or you may have a much broader purpose. You may want to ensure that the legal violation does not occur again, to com- 
pensate past victims of the illegal action, or to change the law entirely. Where the outcome of your case will affect large 
numbers of people, your suit can be considered impact litigation. Where the goal of your litigation is to change the law or 
the way the law is interpreted and applied, your suit can be considered law-reform litigation. 

In some cases you may be seeking this broader relief under well-recognized legal principles or by fine-tuning an estab- 
lished body of law. In some circumstances, however, you will be seeking to push the existing boundaries of the law to cre- 
ate new legal rules that will henceforth determine the issue.” Such test-case litigation uses the specific litigation as a 
vehicle for furthering a social or legal cause. 

Bringing test-case litigation, while similar to any litigation in its day-to-day progress, requires extra care in several 
areas. The primary difference is the extent to which the litigation team shapes the case. In some cases you will bring test- 
case or law-reform litigation based on the issue that a client brings into your office; your client comes seeking a solution 
to his individual problem, but the resolution of the case will have broad impact. In other cases a community organization 
may come to you with a novel legal theory or critical social issue, and the plaintiff will be chosen to frame the facts and 
claims. Or the plaintiff will engage in an act to challenge a law only after the litigation strategy will have been deter- 
mined. For instance, if a community group wants to challenge the way that the local council holds public hearings, you 
may recommend that on a particular day a representative community member attempt to present her views at the coun- 
cil meeting and be refused the opportunity to speak. A draft complaint may have already been prepared and you can be 
ready to file the next day, while at the same time taking advantage of and creating media attention. 

That “bad facts make bad law” cannot be emphasized enough. No matter how good your legal claim, if your clients are 
completely unsympathetic, are responsible in good measure for the bad outcome of which you are complaining, or are 
perceived to be undeserving, the outcome of the case will not be to your liking. The court may be forced to rule in your 
favor on the law but will do so parsimoniously, and you will not achieve your broader objectives. Or you will find yourself 
with a decision that you know to be wrong on the law and having now set a bad precedent that makes the legal landscape 
worse than before. 


On attorney fees see Chapter 9, Section IV, of this MANUAL. 
68 See Fed. R. Civ. P. 11(b)(2). 
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A classic illustration of this principle occurred in Lassiter v. North Carolina Department of Social Services.” Lassiter 
presented the question of whether due process required providing counsel to an indigent parent in a proceeding to termi- 
nate parental rights. Given the number of termination proceedings that take place in states that did not provide counsel, 
selecting a client who appeared to be a victim of an uncaring bureaucracy would have been possible. Instead the petition- 
er chosen to present the question was a convicted murderer who had no real hope of release from prison before her child 
became an adult and who had been provided counsel in an earlier proceeding. The Supreme Court rejected her claim in a 
5-to-4 decision; one member of the majority concurred, conceding that the question was extremely close. The answer 
might well have been different if a more sympathetic client had been chosen.” 

Examples of careful client selection abound. When attorneys sought to challenge the provisions of the Food Stamp Act 
enacted to eliminate unrelated members of a household from food stamp eligibility, they recognized the importance of a 
sympathetic client. To bring their claim to life, the lawyers chose as the lead plaintiff Jacinta Moreno, a farmworker forced 
by economic circumstances to share housing with nonrelatives. The choice of plaintiff shifted the focus of the litigation 
from the propriety of seeking to eliminate hippies’ eligibility for food stamps to the unanticipated effect of the provision 
on the neediest. The plaintiff prevailed in the Supreme Court by a 5-to-4 margin.” 

Below are some of the particular issues that arise in test-case or law-reform litigation. 

* Likelihood of appeal: Since you are challenging the status quo, the case is likely to be appealed. Therefore you must 
budget for an appeal at the beginning, prepare your clients for the possibility, and create a clear and persuasive record. 


+ Mootness: The defendant may prefer to offer your client what she wants rather than change the system, or over the 
course of the litigation the representative client may no longer have a claim as her circumstances change. Thus you 
must consider how to avoid mootness through a class action, claim for monetary damages, and claims for injunctive or 
declaratory relief. 


+ Soliciting clients: Often a legal services attorney knows that an issue is out there through the attorney’s own experience 
with clients and the community. Although there are some restrictions on soliciting clients, lawyers may inform poten- 
tial clients of their rights.” Nonprofit organizations may solicit potential litigants to further their public policy goals.” 
By working with community groups you can generally avoid ethical or legal services restriction barriers to locating 
affected individuals and potential plaintiffs.”* 


+ Facts: Even if the law-reform issue seems to be a purely legal issue, do not lose sight of the importance of choosing a 
plaintiff with sympathetic facts that make a compelling argument for why your interpretation of the law is correct. 


+ Strategic coordination: The need for coordination with other legal aid programs, state and national backup centers, 
and other organizations concerned with the issue is concomitant with the responsibility that you take on when you 
engage in test-case or law-reform litigation. By definition your case will affect a large number of people or will change 
the law. Although you may be sure that your outcome is desired and your strategy a good one, you must ensure that 
you have fully understood the implications of your litigation. 


* Practical coordination: You may be working with multiple cocounsel, amicus, and clients. Just as you must plan your 
file organization early on, you must coordinate and plan among cocounsel and others. Who will be lead counsel? Will 
you have monthly conference calls or meetings for updates? Who has authority to make decisions? What are your 
expectations for time records? 


+ Enforcement: It is never too early to think about how you will enforce a settlement or decision should you win. Often 
you can get a judge to rule in your favor on the law, but the hard work comes when you have to figure out how to make 
it work and stick.” 


® Lassiter v. North Carolina Department of Social Services, 452 U.S. 18 (1981). 

707 assiter is not unique. Wyman v. James, 452 U.S. 18 (1981), and Jackson v. Metropolitan Edison Co.,419 U.S. 345 (1974), were made 
more difficult by unappealing clients. 

"Us, Department of Agriculture v. Moreno, 413 U.S. 528 (1973). 


«tJ State may not, consistent with the First and Fourteenth Amendments, categorically prohibit lawyers from soliciting business for pecu- 


niary gain by sending truthful and nondeceptive letters to potential clients known to face particular legal problems.’ Shapero v. Kentucky 
Bar Association, 486 U.S. 466, 468 (1988). 


TIn re Primus, 436 U.S. 412 (1978) (ACLU was such a nonprofit). 
7445 CER § 1638. 


750n consent decrees see Chapter 9, Section II, of this MANUAL. 
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As noted above, legal services restriction regulations do not prevent the legal services attorney from engaging in law- 
reform or test-case litigation. The regulations restrict certain activities and may alter strategic choices. However, the cre- 
ative attorney can still change and improve the system, the laws, the rules, and the practices that affect clients lives. The 
eviction case on which you go into court next week may be the vehicle for changing the way that the housing authority 
gives notices to all its residents who are sight-impaired if you not only win your case but also insist on a broader solution. 
You may file a case to obtain unemployment benefits for your client but change the definition of misconduct in your 
state. The form of the litigation may be different, but the commitment, intelligence, creativity, and zeal of legal aid attor- 
neys can still be counted on to provide our clients with meaningful and effective representation. 


C. PREFILING NEGOTIATION AND OFFERS OF SETTLEMENT 


Most cases resolve through settlement rather than through trial or judicial determination. Not considering and preparing 
for settlement possibilities early in your planning would be foolish. You must prepare your client for the settlement 
process during one of your initial meetings. The client must understand what the ultimate goal of the litigation would be 
if you could win everything and that there may be very good reasons to be pleased with less. You should explain to the 
client that what is an acceptable settlement will change over time, as new evidence is evaluated, the investment in the 
case increases, and the assessment of risks changes. 

Sometimes an attempt to settle the case before filing the litigation can be very effective.” A demand letter accompa- 
nied by a draft complaint will get attention. A settlement before filing is very attractive to defendants who do not want 
negative publicity or a record of their involvement in litigation. It can be useful when the defendant wants to comply with 
the law but you have been unsuccessful in getting the issue to the attention of the person with the authority to make the 
change. It can be a chance to obtain informal discovery as you ascertain the defendant's position and rationales. The dis- 
advantages of a prefiling attempt to settle are the loss of surprise, the possibility of the defendant rendering your claims 
moot, and the delay necessary to engage in prefiling negotiations. 

Even where the adverse action seems to be final and from the highest adverse authority, a formal request for settlement 
before litigation may be effective if the request sets out the facts, details what has been done, states with precision what 
exactly you want the other side to do, and sets a precise deadline by which you want it done. If you state that you will sue 
if a settlement is not reached by a date certain, you must be prepared to do so. If you make such a threat and do not carry 
it out, you will lose your credibility and adversely affect your future negotiating strength. 

Such a letter should be polite but firm. It should make clear the strength of your case and be suitable to attach as an 
exhibit to the complaint or future motion. The objective is to produce a letter that, when read by a judge, will evoke 
incredulity at the recipient’s noncompliance. Where time does not permit writing such a letter, a telephone call can 
accomplish the same result. The call may later be confirmed by letter. 

Even where the adverse action is taken deliberately, the demand letter—especially if coupled with a draft complaint— 
will send the message that your client has a capable, determined, and knowledgeable attorney who is about to sue and 
will initiate the involvement of your opposition’s counsel, who may be able to talk sense into your opponent or urge it to 
attempt settlement. At the least, the letter will formalize the action, confirm the authority of the people taking the action, 
and set the predicate for judicial review. Apart from all of this, the request for review may set the tone for the injustice 
suffered by the claimant or detail the damages that the claimant sustained. 


7éLegal services restriction regulations require, absent narrow exceptions, that certain disclosures be made regarding your client’s identity to 
defendants in settlement discussions, and to LSC after litigation is filed, and that certain records be kept before filing the litigation. Your 
client needs to be aware of, and consent to, such disclosures. See 45 C.ER. §§ 1636, 1644. 
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CHAPTER JURISDICTION 


This chapter addresses the subject-matter jurisdiction of the federal courts and reviews the principal legislative provi- 
sions by which Congress has vested federal courts with jurisdiction. The abstention doctrines, the principal limitations 
on the exercise of that jurisdiction, and the implications of those limitations are also discussed. The jurisdiction of state 
courts over federal claims is reviewed last. 


|. Courts of Limited Jurisdiction 


Federal courts are courts of limited jurisdiction. Article III, Section 1, of the U.S. Constitution gives Congress the power to 
create inferior federal courts. The outer boundary of federal judicial power is defined in Article III, Section 2. These con- 
stitutional provisions are not self-executing. Beginning with the Judiciary Act of 1789, Congress created a system of feder- 
al courts and vested it with much, but not all, of the jurisdiction permitted by Section 2. The Constitution therefore estab- 
lishes the potential scope of federal jurisdiction, and Congress defines the actual, more limited, range of it. 

Statutes also limit the exercise of subject-matter jurisdiction by federal courts. Some of these limitations are explicit 
restrictions on federal jurisdiction in matters such as state taxation, public utility rate-making, and labor disputes. Other 
limitations are implicit in the jurisdictional provisions or other congressional enactments. 

The U.S. Supreme Court also created restrictions on the exercise of statutorily conferred jurisdiction. Some of the 
restrictions are derived from Article III’s case and controversy requirement, discussed in Chapter 3 of this MANUAL. 
Others fall within the ambit of the abstention doctrine and other exceptions to federal court jurisdiction. 


Il. Pleading Requirements 


The burden of pleading and proving subject-matter jurisdiction rests on the party invoking federal jurisdiction. Thus a 
federal court plaintiff must make in the complaint “a short and plain statement of the grounds upon which the court’s 
jurisdiction depends?” Likewise, a defendant who removes a case from state court must allege the basis of federal juris- 
diction in the notice of removal. By contrast, most state courts of general jurisdiction are presumed to have jurisdiction 
over all civil actions unless such jurisdiction is specifically prohibited. As a result, plaintiffs typically do not need to plead 
or prove the existence of subject-matter jurisdiction in state court.’ 

Failure to plead properly the existence of jurisdiction may be cured by amendment. Indeed, 28 U.S.C. § 1653 provides 
that such amendment may occur in the trial or appellate courts. Because federal courts lack power to act without subject- 
matter jurisdiction, defendants may not waive objections to jurisdiction and may move to dismiss on jurisdictional 
grounds at any time.’ Moreover, both trial and appellate courts may raise subject-matter jurisdiction issues sua sponte. 


'Fed. R. Civ. P. 8(a)(1). Plaintiffs may not need to plead specifically the existence of federal court jurisdiction as long as they plead sufficient 
facts to establish 28 U.S.C. § 1331 jurisdiction. See Andrus v. Charlestone Stone Products Co., 436 U.S. 604, 608 n. 6 (1978); Radici v. Associated 
Insurance Companies, 217 F.3d 737, 740 (9th Cir. 2000); Jensen v. Schweiker, 709 F.2d 1227, 1229 (8th Cir. 1983). But the better practice is to 
comply with the technical requirements of Federal Rule of Civil Procedure 8(a)(1) and explicitly state the basis of federal court jurisdiction. 

*See Section IX for a discussion of state court jurisdiction over federal claims. 


*See Fed. R. Civ. P. 12(h)(3). 
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Ill. Federal Question Jurisdiction 


Section 1331 of Title 28 of the United States Code confers upon U.S. district courts jurisdiction over “all civil actions aris- 
ing under the Constitution, laws, or treaties of the United States.” Section 1331, which grants what is commonly referred 
to as federal question jurisdiction, is 

+ an all-purpose jurisdictional statute,* 


+ available regardless of the defendants’ identity and, since 1980, not limited by any requirement that a minimum dollar 


»5 


amount be “in controversy. 


Section 1331 also confers jurisdiction in actions authorized by 42 U.S.C. § 1983 against defendants acting under color of 
state law.’ It is generally available in suits against the federal government and its agencies and in actions against federal 
officers and employees.” 

Both Article III of the Constitution and 28 U.S.C. § 1331 use the same phrase, “arising under; to define federal ques- 
tion jurisdiction, but the Supreme Court has not interpreted the constitutional and statutory language identically. In 
addressing the constitutional language, the Court has been expansive, broadly interpreting “arising under” to include any 
case in which a federal question is an “ingredient of the original cause.”* Either the plaintiff or defendant may make the 
ingredient part of the case. The federal ingredient must be sufficiently central to the case such that its resolution one way 
or the other will change the outcome of the case.’ In Osborn v. Bank of the United States, the “ingredient” was the law estab- 
lishing the Bank of the United States. That ingredient made constitutional a statute enabling the bank to sue and be sued 
on its contracts (generally state-law claims) in federal courts. However, a statute which does nothing more than establish 
federal jurisdiction, the Court subsequently made clear, cannot serve as the federal law under which an action arises.'” 

On the other hand, since the general federal question jurisdiction was conferred in 1875, the statutory grant, the Court 
has consistently held, is not as broad as the Constitution would allow.'' The primary test that has been developed for 


‘Congress has enacted—in addition to the general federal question jurisdiction conferred by Section 1331—a number of more specific 
statutes conferring jurisdiction on the district courts in cases arising under particular federal laws. One of these, once of considerable impor- 
tance, grants jurisdiction of cases arising under any congressional act regulating commerce, 28 U.S.C. § 1337. It and provisions conferring 
jurisdiction in admiralty, bankruptcy, and patent, trademark, and copyright cases (28 U.S.C. §§ 1333, 1334, and 1338) are in the district court 
jurisdiction chapter of the Judicial Code (Chapter 85 of Title 28). Others, such as the provision for district court jurisdiction of actions to review 
adverse social security decisions, discussed in Section IV.F below, are in other titles of the Code, typically in agency organic statutes. Besides 
conferring jurisdiction in the federal courts, such organic statutes may waive sovereign immunity, create causes of action, or specify relief. 

Until 1980 Section 1331 was limited by a $10,000 amount-in-controversy requirement. Before the repeal of the jurisdictional amount require- 
ment, plaintiffs with federal statutory claims involving $10,000 or less for each plaintiff had to rely on other jurisdictional provisions not so 
limited. Plaintiffs often invoked 28 U.S.C. § 1337 since much legislation that is litigated finds its constitutional authority in the commerce 
clause. Section 1337 is now superfluous. See Erienet Inc. v. Velocity Net Inc., 156 E3d 513, 519-20 (3d Cir. 1998). Similarly, before 1980, in 
Section 1983 litigation involving $10,000 or less, plaintiffs relied on 28 U.S.C. § 1343(a)(3), the jurisdictional counterpart of Section 1983. 
While this jurisdictional provision is now superfluous, it is often still invoked along with Section 1331 in civil rights cases. See, e.g., Clinton v. 
Jones, 520 U.S. 681, 685 n.1 (1997); Dixon v. Burke County, Georgia, 303 F.3d 1271, 1274 (11th Cir. 2002). 

°See also 28 U.S.C. § 1343. 

"Bg, Bivens v. Six Unknown Named Agents, 403 U.S. 388 (1971). 

8 See Osborn v. Bank of the United States, 22 U.S. (9 Wheat.) 738, 823 (1824); see also Verlinden B.V. v. Central Bank of Nigeria, 461 U.S. 480, 492 
(1983) (Foreign Sovereign Immunities Act is constitutional as actions against foreign sovereigns or foreign plaintiffs in U.S. courts require the 
application of federal law). 

Osborn, 22 U.S. (Wheat.) at 822-23. The U.S. Supreme Court has subsequently appeared to interpret Osborn more broadly. 

Verlinden, 461 U.S. at 496 (“Congress may confer on the federal court jurisdiction over any case or controversy that might call for the applica- 

tion of federal law). 

M See generally CHARLES A. WRIGHT & M. KANE, Law OF FEDERAL Courts § 17 (6th ed. 2002), see also Verlinden, 461 U.S. at 495; Louisville and 
Nashville Railroad v. Mottley, 211 U.S. 149 (1908). The Article III catalogue of cases to which the federal judicial power extends does not by 
itself empower any federal court to hear such cases. The creation of courts inferior to the Supreme Court is left by Article III to Congress, and 
their jurisdiction similarly is for Congress to define, within the outer limits of the Article III judicial power. By employing in Section 1331 the 
identical “arising under” phrase and a virtually identical list of federal laws, Congress might have been thought to be conferring the broadest 
possible federal question jurisdiction. But the Court has interpreted the statute narrowly to keep the district courts’ caseload manageable and 
to minimize intrusion on state courts. 
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determining whether a civil action arises under the Constitution or laws of the United States for purposes of Section 1331 
requires (1) a substantial federal element and (2) such element being part of the plaintiff’s “well-pleaded complaint?” 

A case clearly arises under the Constitution for purposes of Section 1331 when the plaintiff claims that, for example, a 
government officer or employee acting in the officer’s or employee’s official capacity injures the plaintiff by an action that 
offends some provision of the Constitution or by action taken on the authority of an unconstitutional statute. The federal 
question jurisdiction of the district courts encompasses causes of action created by 42 U.S.C. § 1983, which explicitly 
authorizes a private remedy for acts that are under color of state law and violate rights secured by federal law. In such 
cases, federal law both creates the cause of action, supplying the underlying substantive rules that govern defendants’ 
conduct, and authorizes plaintiffs to enforce the rights created.'* As Justice Stevens remarked for the Court in an opinion 
that canvassed Section 1331 jurisprudence, “[t]he ‘vast majority’ of cases that come within this grant of jurisdiction are 
covered by Justice Holmes’s statement (in American Well Works v. Layne and Bowler Co.) that a ‘suit arises under the law 
that creates the cause of action?”™ That a case in which the complaint is based on federal common law arises under the 
laws of the United States for the purpose of jurisdiction under Section 1331 is also now settled.'* 

Also held to be within Section 1331 is such a complaint as the one at issue in Smith v. Kansas City Title and Trust Co. 
In Smith a shareholder, alleging that the act authorizing the bonds was unconstitutional and that a bank, under state law, 
was allowed to invest only in bonds issued under a valid law, sought to prevent the state bank from buying bonds of a 
new federal agency. As Justice Holmes’s dissent demonstrates, the case could rationally have been regarded as arising 
solely under the state law defining the bank’s powers.’ Yet the Court held that federal jurisdiction existed because the 
state-law claim involved an inquiry into the constitutionality of a federal statute.” 

The apparent conflict between Smith and American Well Works makes it difficult to determine when federal jurisdic- 
tion exists in cases where state-created actions require an interpretation of federal law. Justice Brennan, for a unanimous 
Court, once stated the governing proposition as follows: 


Even though state law creates ... [a plaintiff’s] causes of action, its case might still “arise under” the 
laws of the United States if a well-pleaded complaint established that its right to relief under state law 
requires resolution of a substantial question of federal law in dispute between the parties.'* 


The Merrell Dow case, decided just three years later by a narrowly divided Court, involved a suit under state law based 
on an alleged violation of a federal statute. In Merrell Dow one count of what was otherwise a purely state-law tort action 
against a drug manufacturer for harm caused by one of its drugs alleged that the drug was misbranded in violation of the 
Federal Food, Drug, and Cosmetic Act and that the violation created a presumption of negligence. The Court joined the 
parties in assuming that the provision of the federal statute relied upon by the plaintiff did not imply a private cause of 
action.”” On that assumption, the Court held that assertion of federal jurisdiction would “flout, or at least undermine, 


"If federal law creates a right to enforce rights established in federal court by state law, federal jurisdiction, the Court held, does not exist. 
Shoshone Mining Co. v. Rutter, 177 U.S. 505 (1900). 


13 Merrell Dow Pharmaceuticals Inc. v. Thompson, 478 U.S. 804, 808 (1986), quoting Franchise Tax Board v. Construction Laborers Vacation Trust, 
463 U.S. 1, 8-9 (1983), which in turn quoted American Well Works Co. v. Layne and Bowler Co., 241 U.S. 257, 260 (1916) (suit for damages to 
business allegedly resulting from slanderous accusations that plaintiff had infringed defendant’ patent arises under state law even though 
federal patent law was an ingredient to the claim). 

“Illinois v. City of Milwaukee, 406 U.S.91 (1972). 

S omith v. Kansas City Title and Trust Co., 255 U.S. 180 (1921). 

81d, at 213-14 (Holmes, J., dissenting). 

'7See also Sweeney v. Abramowitz, 449 E Supp. 213 (D. Conn. 1978) (federal court has jurisdiction over suit for malicious prosecution based on 
filing of a claim under Section 1983 because an essential element of plaintiffs’ complaint is that the defendant had no probable cause to 
believe that he had a valid Section 1983 claim). 

18 Franchise Tax Board, 463 U.S. at 13. 

1 Merrell Dow, 478 U.S. at 804. In doing so, the Supreme Court applied the four-factor test established in Cort v. Ash, 422 U.S. 66, 78 (1975). The 
narrowing of the test employed to determine whether rights of action may be implied in Alexander v. Sandoval, 532 U.S. 275 (2001), suggests 
that Merrell Dow would now be applied in a manner less likely to result in a finding of federal jurisdiction. 
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congressional intent?” The Court was referring to congressional intent not to create a federal remedy for violation of the 


federal law. *! 

Thus, when claims are made in state-created actions to enforce provisions of federal law, the availability of federal 
question jurisdiction, at least since Merrell Dow, turns on whether private actions are available under federal law to 
enforce the identical underlying provisions of federal law.” If a private right of action exists, the federal courts will have 
jurisdiction. This is different if the state action merely incorporates a standard set forth in federal law but violation of the 
standard does not itself permit a private action under federal law.” In that event, the federal courts probably do not have 
jurisdiction.” Thus state-created actions, including state tort actions and state judicial review proceedings, that may be 
used to enforce federal law may or may not be within the jurisdiction of the district courts depending on the nature of 
the federal law sought to be enforced.” 

Not only must the action “arise under” the Constitution or federal law, but also the federal question must appear on the 
face of a “well-pleaded complaint?” In practice, this means that plaintiffs may not invoke federal jurisdiction by raising 
-inessential federal issues in the complaint” or 


* anticipated federal defenses.”* 


In general, the Declaratory Judgment Act does not alter this principle.” Federal jurisdiction would lie only if there had 
been federal jurisdiction over the suit that would have been filed in the absence of the Act.” At the same time, the Court 
has not been willing to allow a plaintiff to omit artfully a substantial federal question.” 


20 Merrell Dow, 478 U.S. at 812. Like several of the other cases that have defined the contours of “arising under” jurisdiction, Merrell Dow 
involved not an original action in a federal district court but an attempt to remove a case brought in state court to the federal court. The 
Supreme Court said that “[s]ince a defendant may remove a case only if the claim could have been brought in federal court ... the question 
for removal jurisdiction must ... be determined by reference to the ‘well-pleaded complaint” under Section 1331. See also Caterpillar Inc. v. 
Williams, 482 U.S. 386, 392 (1987); Franchise Tax Board, 462 U.S. at 9-10. Removal is treated separately in this chapter in Section VII. 

*' Merrell Dow appears to overrule Smith implicitly. See Seinfeld v. Austen, 39 F.3d 761 (7th Cir. 1994). Other appellate courts suggested, however, 
that Section 1331 jurisdiction would still be found if the state-law claims raised “substantial” federal interests. See Barbara v. New York Stock 
Exchange, 99 F.3d 49, 54 (2d Cir. 1996); Morris v. City of Hobert, 39 F.3d 1105, 1111 (10th Cir. 1994); Milan v. Western Surety Co., 886 F.2d 783, 
787-88 (6th Cir. 1989). 

” Merrell Dow, 478 U.S. 804. The Supreme Court in Merrell Dow stated that Franchise Tax Board did not “purport to disturb the long-settled 
understanding that the mere presence of a federal issue in a state cause of action does not automatically confer federal-question jurisdic- 
tion? Id. at 813. 

Under Moore v. Chesapeake and Ohio Railway Co., 291 U.S. 205 (1934), which was given new respectability by Merrell Dow, 478 U.S. at 814 
n.12, a state tort action relying on the violation of a federal standard did not meet the requirements of Section 1331. Despite the similarity to 
state-created actions to enforce constitutional provisions actionable under Section 1983, the Supreme Court in Merrell Dow characterized the 
action in Moore as a “state tort.” State-created actions to enforce federal constitutional provisions, however, are really challenges to the consti- 
tutionality of the policies or practices of state or local defendants and thus more closely resemble Section 1983 actions for which federal 
question jurisdiction is available. See Merrell Dow, 478 U.S. at 814 n.12 (discussing Smith, 255 U.S. 180); see also City of Chicago v. 
International College of Surgeons, 522 U.S. 156, 164 (1997) (federal jurisdiction over case raising federal constitutional claims in state admin- 
istrative procedure act appeal). 

See Merrell Dow, 478 U.S. at 817; Moore, 291 U.S. at 216-17. But see Smith, 255 U.S. 180. 


*“Depending on the identity of the defendants and the relief sought, there may be Eleventh Amendment limitations on the power of federal 
courts to hear such state-created actions. See Pennhurst State School and Hospital v. Halderman, 465 U.S. 89 (1984). 

6 Franchise Tax Board, 463 U.S. at 9-10. 

Nor can federal jurisdiction be founded on insubstantial or frivolous federal claims. Hagans v. Lavine, 415 U.S. 528, 535, 542-43 (1974). 

*8The case most often cited for this proposition, though not the first, is Mottley, 211 U.S. 149. In Mottley the plaintiff alleged that a federal 
defense the plaintiff anticipated violated the Constitution. The Supreme Court denied jurisdiction because “a suit arises under the 
Constitution and laws of the United States only when the plaintiff’s statement of his own cause of action shows that it is based upon those 
laws or that Constitution.” Id. at 153. See also Merrell Dow, 478 U.S. at 808 (relying on Mottley, 211 U.S. 149). 

228 U.S.C. § 2201. 

"See Skelly Oil Co. v. Phillips Petroleum Co., 339 U.S. 667, 673-74 (1950) (Declaratory Judgment Act does not alter federal court jurisdiction); 
see also Franchise Tax Board, 463 U.S. at 16. 

`E g., in Metropolitan Life Insurance Co. v. Taylor, 481 U.S. 58, 66 (1987), the Court permitted removal to federal court where Congress “clearly 
manifested an intent” to preempt the field and all state causes of action; see also Beneficial National Bank v. Anderson, 123 S. Ct. 2058, 2063 
(2003); Rivet v. Regions Bank of Louisiana, 522 U.S. 470, 476 (1998). 
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IV. Other Jurisdictional Statutes 


Section 2, Clause 1, of Article III of the Constitution provides that federal judicial power extends to cases between citizens 
of different states and between a citizen of a state and a citizen of a foreign country. 


A. DIVERSITY JURISDICTION 


The present diversity statute, 28 U.S.C. § 1332, grants to U.S. district courts jurisdiction over cases between citizens of differ- 
ent states and between citizens of a state and citizens of a foreign country when the matter in controversy exceeds $75,000.” 
The statutory jurisdiction based on diversity of citizenship requires “complete diversity,’ that is, all plaintiffs must be citizens 
of states different from the state of citizenship of any defendant.” If there is any overlap of state citizenship between any 
plaintiff and any defendant, diversity is defeated and the case cannot be brought in, or removed to, federal court.” That is, 
the case cannot be brought in or removed to federal court without an independent basis for federal jurisdiction.” 

Federal courts have historically applied a domestic relations exception to limit their jurisdiction, refusing to entertain 
cases otherwise within their diversity jurisdiction. In Ankenbrandt v. Richards the Supreme Court traced to Barber v. 
Barber the origin of the doctrine.” Barber v. Barber held that federal courts had no jurisdiction over suits for divorce or 
alimony.” The Ankenbrandt Court dealt with a tort dispute brought in federal court by a mother, alleging physical and 
sexual abuse of the couple's children, against her former husband and his companion. The Court found federal court 
jurisdiction of the action since the domestic relations exception specifically served only to “divest ... the federal courts of 
power to issue divorce, alimony, and child custody decrees”? 

The policy of diversity jurisdiction, to protect out-of-state parties against possible home-state bias, is manifested in the 
provisions governing removal. A case may not be removed to federal court on the basis of diversity if any defendant is a 
citizen of the forum state.” 

Thus, if there is the requisite amount in controversy, the out-of-state defendant must decide whether to remove the in- 
state plaintiff’s state court action to federal court. 

Several other aspects of the diversity jurisdiction bear mention. The District of Columbia, the territories (e.g., U.S. 
Virgin Islands, Guam, American Samoa) and the Commonwealth of Puerto Rico are considered states for purposes of 
diversity.” U.S. citizens and aliens admitted for permanent residency are citizens of the state in which they are 
domiciled.“ Domicile involves both presence and an intent to remain indefinitely. A person retains prior citizenship until 
the person forms the subjective intent to change citizenship. Thus a person temporarily living in one state may retain citi- 
zenship in another state. Citizenship for diversity purposes is determined as of the time a suit is filed and not when the 
cause of action arose. A corporation typically has dual state citizenship—the state in which the corporation is incorpo- 
rated and the state in which it has its principal place of business.“ 


98 US.C. § 1332(a)(1)-(2). Diversity jurisdiction also exists when the parties include “citizens of different States and ... citizens or subjects 
of a foreign state are additional parties,’ id. § 1332(a)(3), and “a foreign state . . . as plaintiff and citizens of a State or different States, id. 
§ 1332(a)(4). 

See Strawbridge v. Curtis, 7 U.S. (3 Cranch) 266 (1806). 

Removal jurisdiction is discussed in this chapter in Section VII. 

*> See Ankenbrandt v. Richards, 504 U.S. 689 (1992). 

361d, at 689. 

37 Barber v. Barber, 21 How. 582 (1859); see Ankenbrandt, 504 U.S. at 693. 


38 Ankenbrandt, 504 U.S. at 703-4; see, e.g., Dunn v. Cometa, 238 F.3d 38 (1st Cir. 2001) (tort claims regarding management of former spouse 
not barred by domestic relations exception); Friedlander v. Friedlander, 149 F.3d 739 (7th Cir. 1998) (tort claims not barred by exception). A 
similar exception excludes probate matters from federal jurisdiction. Federal courts may not probate a will or administer an estate but may 
entertain claims against administrators and executors as long as they do not interfere with probate proceedings. See generally 13B CHARLES A. 
WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE § 3610 (2d ed. 1984). 


3 See 28 U.S.C. § 1441(b). 

“ld. § 1332(d); see National Mutual Insurance Co. v. Tidewater Transfer Co., 337 U.S. 582 (1949). 
“198 U.S.C. § 1332(a). 

“Td. § 1332(c)(1). 
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B. DECLARATORY JUDGMENT ACT 

The Declaratory Judgment Act is not, strictly speaking, a jurisdictional statute.“ Under the Act, federal courts have the 
power in cases of “actual controversy” to “declare the rights and other legal relations of any interested party seeking such 
declaration, whether or not further relief is or could be sought?“ In suits against federal agencies or officials for review of 
adverse agency action, plaintiffs often seek judgments declaring the action illegal as well as (occasionally in lieu of) 
injunctive relief. As indicated above, the Act does not confer or expand federal jurisdiction.“ Therefore the Act cannot be 
used defensively to raise federal issues that would not appear on the face of a well-pleaded complaint.** Rather, the Act 
creates an additional remedy that is available to a district court in a case in which (1) the case or controversy requirement 
of Article III of the Constitution is met and (2) the court independently has subject-matter jurisdiction because of either 
the presence of a federal question or diversity of citizenship.“ 


V. Litigation Against the Federal Government 


Section 1331 is the principal basis of jurisdiction in litigation, otherwise not provided for, against the federal government 
and its agencies, officers, and employees.”* 


A. GENERAL CONSIDERATIONS 


Under Bivens v. Six Unknown Named Agents, individual employees of the federal government are subject to actions 
for damages for acts in violation of plaintiffs’ federal constitutional rights.” Jurisdiction over such actions is provided 
by Section 1331. 

Congress has enacted, in addition to Section 1331, a variety of specific jurisdictional grants for particular kinds of litiga- 
tion against the government based on the nature of the judicial proceeding or the subject matter of the controversy. These 
jurisdictional grants often also contain specific remedial provisions that establish conditions to suit or create immunities. 


B. MANDAMUS JURISDICTION 
Section 1361 of Title 28 confers on the district courts “jurisdiction of any action in the nature of mandamus to compel” a 
federal officer, employee, or agency “to perform a duty owed to the plaintiff? The mandamus jurisdiction conferred by 
this provision is available only if 

* the duty breached is “a clear nondiscretionary duty 


»50 and 


* no other remedy is available." 


If a federal official, however, goes far beyond “any rational exercise of discretion, mandamus may lie even when the 
action is within the statutory authority granted.” 


“Declaratory Judgment Act, 28 U.S.C. §§ 2201-2202. 

“Td. 2201 (a). 

"See Skelly Oil Co. v. Phillips Petroleum Co., 339 U.S. 667, 671 (1950); cf. Franchise Tax Board, 463 U.S. 1 (state declaratory judgment acts do not 
expand removal jurisdiction); see also Livestock Marketing Association v. U.S. Department of Agriculture, 132 F. Supp. 2d 817, 824 (D.S.D. 2001). 

46See Franchise Tax Board, 463 U.S. at 15; Skelly Oil Co., 339 U.S. at 671-72. 

“See Aetna Life Insurance Co. v. Haworth, 300 U.S. 227 (1937). 

“See the discussions in Sections V.D) and V.E) of contract and tort actions against the United States. 

“Bivens v. Six Unknown Named Agents, 403 U.S. 388 (1971). Suits against federal employees in their individual capacities are not suits against 
the United States for purposes of venue or service of process. 

5 Pittston Coal Group v. McLaughlin, 488 U.S. 105, 121 (1988) (quoting Heckler v. Ringer, 466 U.S. 602, 616 (1984)); Ingalls Shipbuilding Inc. v. 
Asbestos Health Claimants, 17 F.3d 130, 133 (5th Cir. 1994) (“Mandamus is only appropriate when the claim is clear and the duty of the offi- 
cer is ministerial and so plainly prescribed as to be free from doubt. Mandamus is thus not generally available to review discretionary acts of 
public officials”) (internal quotations and citations omitted). 

`l See Burnett v. Bowen, 625 F. Supp. 831, 837-38 (C.D. Ill. 1986), revd on other grounds, 830 F.2d 731 (7th Cir. 1987); see also Pittston Coal, 488 
U.S. at 121-22 (implying that mandamus will not lie if plaintiff failed to pursue other available administrative remedies). Mandamus also 
was invoked to challenge a court’s decision to transfer the venue of a case (see, e.g., In re Chatman-Bey, 718 F.2d 484, 487-88 (D.C. Cir. 1983)) 
or to compel performance of a prior court order (see, e.g., Kahmann v. Reno, 967 F. Supp. 731, 733-34 (N.D.N.Y. 1997)). 


52 See United States ex rel. Schonbrun v. Commanding Officer, Armed Forces, 403 F.2d 371, 374 (2d Cir. 1968), cert. denied, 394 U.S. 929 (1969). 
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The significance of this statute as a separate source of federal jurisdiction has faded with the abolition of the amount 
in controversy requirement for federal question jurisdiction and with the elimination of the sovereign immunity defense 
to suits against federal agencies, officers, and employees for injunctive relief.” 


C. ADMINISTRATIVE PROCEDURE ACT 


The Administrative Procedure Act creates a cause of action against agencies of the federal government acting under fed- 
eral law. The Act authorizes judicial review, establishes the form and venue of judicial review proceedings, states what 
agency actions are reviewable, and describes the scope of review of such actions.” The Act eliminates the defense of sov- 
ereign immunity in cases seeking relief other than money damages and claiming that a federal agency, officer, or employ- 
ee acted or failed to act in an official capacity or under color of legal authority." 

While these judicial review sections of the Act are important in providing for judicial review of agency action and 
describing its scope, they do not of their own force confer jurisdiction on the district courts.” A plaintiff bringing an 
action under the Act therefore must also have a jurisdictional foundation for the action. Federal question jurisdiction 
under Section 1331 is typically available for claims under the Act.” 


D. TUCKER ACT— DAMAGE CLAIMS AGAINST THE FEDERAL GOVERNMENT 
The Tucker Act gives the district courts jurisdiction” 


to render judgment upon any claim against the United States founded either upon the Constitution, or 
any Act of Congress or any regulation of an executive department, or upon any express or implied con- 
tract with the United States, or for liquidated or unliquidated damages in cases not sounding in tort.” 


When it applies, the Tucker Act provides the exclusive method by which to file actions against the United States.” 

For damage claims of $10,000 or less, the U.S. Court of Federal Claims and federal district courts have concurrent juris- 
diction.” If the claim is over $10,000, the Court of Federal Claims has exclusive jurisdiction. If a plaintiff wishes to remain 
in district court instead of the Court of Federal Claims, the plaintiff may waive all damages over $10,000. If a plaintiff has 
multiple claims, none of which individually exceeds $10,000,” the claims are not aggregated for jurisdictional purposes.” 
The Court of Federal Claims is also authorized to grant very limited equitable relief and declaratory judgments, most 
notably in cases involving termination of government contracts and challenges to awards of such contracts.”* 

The language of the Tucker Act is deceptively broad; in fact, its jurisdictional provisions are stringently applied. The 
Act creates no substantive rights; it confers jurisdiction over claims based on statutes, contracts, or regulations that them- 
selves create the right to damages against the United States.” The Tucker Act therefore can be used as the jurisdictional 
basis for claiming government benefits provided for by a substantive statute. For instance, a widow’s claim to U.S. 


"See 5 U.S.C. § 702. 


` Administrative Procedure Act, 5 U.S.C. §§ 701-706. Other chapters of the Administrative Procedure Act address agency procedure and the 
interaction of agencies and Congress. See 5 U.S.C. §§ 551 et seq. A full discussion of the Act is found in Chapter 5, Section II, of this MANUAL. 


574, § 702. 
See Califano v. Sanders, 430 U.S. 99, 105-7 (1977). 


While jurisdiction is often found in 28 U.S.C. § 1331, practitioners should also look to the agency’s organic statute or other provisions in the 
Judicial Code. For instance, some suits to review agency actions are committed to the exclusive jurisdiction of the court of appeals. See 28 
U.S.C. §§ 2341-2351. 

“Tucker Act, 28 U.S.C. §§ 1346(a)(2), 1491. 

Id. § 1346(a)(2) 

6 Congress has the power to remove the Tucker Act as a remedy, but Congress must manifest that intent unambiguously. See Ruckelshaus v. 
Monsanto Co., 467 U.S. 986, 1017 (1984); California v. United States, 271 F.3d 1377, 1382 (Fed. Cir. 2001). However, when provisions in other 
statutes specify comprehensive remedial schemes, the Supreme Court cautioned, the Tucker Act may give way. United States v. Fausto, 484 U.S. 
439, 452-55 (1988) (Civil Service Reform Act implicitly withdraws certain actions by civil servants from the reach of the Tucker Act). 


°I The $10,000 limit on district court jurisdiction is strictly construed. See Chandler v. U.S. Air Force, 272 E3d 527, 529 (8th Cir. 2001). 
€ See Roedler v, Department of Energy, 255 F.3d 1347, 1351 (Fed. Cir. 2001); Smith v. Orr, 855 F.2d 1544, 1552-53 (Fed. Cir. 1988). 

6 See Baker v. United States, 722 F.2d 517, 518 (9th Cir. 1983); Glaskin v. Klass, 996 F. Supp. 67, 73 (D. Mass. 1998). 

6428 U.S.C. § 1491(a)(2), (b)(2). 


One exception is that the district court version of the Tucker Act does not provide jurisdiction for claims arising under the Contract Disputes 
Act of 1978, 41 U.S.C. §§ 601 et seq. See 28 U.S.C. § 1346(a)(2). 
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Department of Defense Survivor Benefit Plan payments was held to be substantially a claim for money damages and thus 
within the Court of Federal Claims’ jurisdiction under 28 U.S.C. § 1491.°° 

In some cases, the exclusive jurisdiction of the Court of Federal Claims over damage claims exceeding $10,000 is not a 
bar to a plaintiff’s request for equitable relief from a district court if there is another basis for federal jurisdiction. In 
Brown v. United States plaintiff sought damages from her federal employer in excess of $10,000 and declaratory and 
injunctive relief as well.°’ Under Section 1491, the Court of Federal Claims had exclusive jurisdiction over the action, but 
since that court had no authority to grant her equitable relief, the district court concluded that it could consider the 
plaintiff’s request for a declaratory judgment.” The district courts have jurisdiction, the Supreme Court held, over mixed 
claims involving both injunctive (or declaratory) relief and monetary relief that does amount technically to “damages” in 
excess of $10,000. 

On the other hand, courts look behind the pleadings to determine whether the jurisdictional provisions of the Tucker 
Act apply. A plaintiff may not avoid jurisdiction in the Court of Federal Claims by “framing a complaint in the district 
court as one seeking injunctive, declaratory, or mandatory relief when, in reality, the thrust of the suit is one seeking 
money [damages] from the United States?” 

All appeals from nontax claims under the Tucker Act, whether arising in the Court of Federal Claims or district courts, 
go to the U.S. Court of Appeals for the Federal Circuit.” The Federal Circuit also has exclusive jurisdiction, the Supreme 
Court held, in appeals from the district courts that contain a mixture of Tucker Act and Federal Tort Claims Act claims.” 
The legislative history of the Tucker Act shows a need, the Court found, for judicial uniformity as to Tucker Act claims; 
therefore centralized determination of these claims must predominate over regional adjudication.” 


E. FEDERAL TORTS CLAIMS ACT 
Pursuant to the Federal Tort Claims Act, 


district courts . . . have exclusive jurisdiction of civil actions on claims against the United States, for 
money damages, . . . for injury or loss of property, or personal injury or death caused by the negligent 
or wrongful act or omission of any employee of the Government while acting within the scope of his 
office or employment, under circumstances where the United States, if a private person, would be 
liable to the claimant in accordance with the law of the place where the act or omission occurred.”* 


Under this provision, federal district courts may entertain tort claims for damages against the United States based on 
the actions of government employees in cases in which the United States has not abrogated its sovereign immunity under 
the Tucker Act (i.e., tort actions). The Federal Tort Claims Act’s consent to be sued and waiver of sovereign immunity 
apply only to cases in which “a private person” would be liable. However, the reverse is not true—there are situations in 
which government may escape liability in circumstances in which a private person would be liable. For instance, the Act 
does not authorize actions for strict tort liability.” The Act contains an armed services exemption known as the Feres 


°° Dean v. United States, 10 Cl. Ct. 563 (1986). 
“7 Brown v. United States, 631 F. Supp. 954 (D.D.C. 1986). See also Favereau v. United States, 44 F. Supp. 2d 68, 71 (D. Me. 1999). 
Brown, 631 E Supp. at 957. 


© Bowen v. Massachusetts, 478 U.S. 879 (1988) (state seeking monetary and equitable relief under Medicaid program). Significantly in Bowen the 
Court held that not all actions that would result in the payment of money were necessarily actions for money damages: “The fact that a judicial 
remedy may require one party to pay money to another is not a sufficient reason to characterize the relief as ‘money damages” Id. at 893. 


7 Burkins v. United States, 112 F.3d 444, 449 (10th Cir. 1997) (internal quotations omitted). 
7128 U.S.C. § 1295(a)(2)-(3). 

7? United States v. Hohri, 482 U.S. 64 (1987). 

7 Td, at 72-75. 

7 Federal Tort Claims Act, 28 U.S.C. § 1346(b)(1). 


75 Dalehite v. United States, 346 U.S. 15, 44-45 (1953). E.g., property owners may not sue for damages caused by sonic booms from military jets 
because strict liability is the only cause of action. Laird v. Nelms, 406 U.S. 797 (1972). 
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doctrine.” Further, under the statute, the United States is exempt from (i.e., it has not waived its sovereign immunity for) 
claims based on discretionary acts of government employees.” 

The extent of the United States’ liability under the Act is determined by state law, except that punitive damages are not 
allowed.”* The Supreme Court, however, liberally permitted damages that were more than a plaintiff’s actual loss, as long 
as the damages were not intended to punish the defendant for intentional actions.” 

The Act also imposes certain procedural prerequisites to filing a claim in district court. For instance, a plaintiff must 
“first present[] the claim to the appropriate Federal agency” and his claim must “have been finally denied by the agency 
in writing, the writing “sent by certified or registered mail”® The administrative claim must specify the amount request- 
ed by way of compensation, and a plaintiff may not later in court seek an amount in excess of the administrative claim.” 
If the agency does not dispose of the administrative claim within six months, the claimant may consider the lack of deci- 
sion a final denial and proceed to court.” 


E SOCIAL SECURITY LITIGATION AGAINST THE FEDERAL GOVERNMENT 


Under 42 U.S.C. § 405(g), federal courts have jurisdiction to hear social security cases, regardless of the amount in contro- 
versy." They have such jurisdiction after “any final decision of the Commissioner of Social Security made after a hear- 
ing?“ In most social security cases a claimant dissatisfied with an initial determination, which is made by a state agency’s 
employee under authority delegated by the commissioner, must request a de novo reconsideration by the local Social 
Security Administration district office. If still dissatisfied, the claimant may request a hearing before an administrative law 
judge, followed by review by the Appeals Council of the agency. The council’s decision represents the commissioner’ “final 
decision” reviewable by a federal district court under Section 405(g).”° If a claimant does not request review by the council, 


all procedural avenues are not yet exhausted “and, as a result, [there is] no judicial review in most cases.”*° 


76The Feres doctrine takes its name from Feres v. United States, 340 U.S. 135, 146 (1950), in which the Supreme Court held that the United 
States could not be held liable for “injuries to servicemen where the injuries arise out of or are in the course of activity incident to service.” 
(emphasis added). Determining what activities are “incident to service” has been a frequently litigated issue, although the Court generally 
takes a broad view of the term. See, e.g., United States v. Johnson, 481 U.S. 681, 692 (1987) (dismissing wrongful death action by widow of 
deceased coast guard helicopter pilot); Costo v. United States, 243 F.3d 863, 867-68 (9th Cir. 2001) (Navy sailors drowned during Navy-led 
recreational rafting trip). But see, e.g., Fleming v. United States Postal Service, 186 F.3d 697 (6th Cir. 1999) (Army sergeant major injured in 
automobile accident with U.S. Postal Service employee while off-base not barred by Feres). 

7728 U.S.C. § 2680(a). The test for what is a “discretionary function” also has been much litigated, but the general formulation of the inquiry 
involves whether the action “involve[d] an element of judgment or choice” and whether the conduct was “based on considerations of public 
policy.’ Berkovitz v. United States, 486 U.S. 531, 536 (1988). Federal employees are absolutely immune from tort liability if the attorney general 
certifies that the employee was acting within the scope of employment. 28 U.S.C. § 2675(d). If the certification is made, the United States is 
substituted as the defendant. Id. 

7828 U.S.C. § 2674; Molzof v. United States, 502 U.S. 301, 305-6 (1992). 

” Molzof, 502 U.S. at 306-7. 

£028 U.S.C. § 2675(a). This is sometimes referred to by the courts as a jurisdictional requirement. See Gonzales v. United States, 284 F.3d 281, 
288 (1st Cir. 2002); Henderson v. United States, 785 E2d 121, 123 (4th Cir. 1986). Considering the requirement jurisdictional means that it 
may not be waived. See id. 

8128 U.S.C. § 2675(b). 

8274, § 2675(a). 

8342 U.S.C. § 405(g), provides: “Any individual, after any final decision of the Commissioner of Social Security made after a hearing to which 
he was a party, irrespective of the amount in controversy, may obtain a review of such decision by a civil action commenced within sixty days 
after the mailing to him of notice of such decision or within such further time as the Commissioner of Social Security may allow. Such action 
shall be brought in the district court of the United States for the judicial district in which the plaintiff resides, or has his principal place of 
business, or, if he does not reside or have his principal place of business within any such judicial district, in the United States District Court 
for the District of Columbia.” 

"Judicial review of Supplemental Security Income cases under Title XVI of the Social Security Act, 42 U.S.C. §§ 1381 et seq., is available under 
the same terms as review under Title II. See 42 U.S.C. § 1383(c)(3). In Medicare cases involving Part A (hospital and insurance) benefits 
under Title XVIII, however, judicial review is not available where the amount in controversy is less than $1,000. See 42 U.S.C. § 1395ff(2). 

* Under 42 U.S.C. § 405(h), federal question jurisdiction under 28 U.S.C. § 1331 is unavailable in any action “to recover on any claim” arising 
under the subchapter. 

8° Sims v. Apfel, 530 U.S. 103, 107 (2000) (“In administrative-law parlance, such a claimant may not obtain judicial review because he has failed 
to exhaust administrative remedies”). 
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The principal difficulty with this procedure is the series of time-consuming delays involved in exhausting the available 
administrative remedies. Because such delays are onerous for claimants, the courts allow various exceptions to the 
exhaustion requirement. Section 405(g) imposes, the Supreme Court held, a nonwaivable presentment requirement— 
that is, a requirement that a claimant present a claim to the Social Security Administration and obtain a decision." Once 
this requirement is satisfied, the Commissioner can waive the exhaustion requirement if further administrative pursuit of 
the claim appears futile. Recent cases suggest that federal courts can also exercise jurisdiction once the presentment 
requirement is satisfied if the “contested issue is constitutional, collateral to the considerations of claimant’s claim, and its 
resolution therefore falls outside the agency’s authority.” 

Some agency decisions cannot be reviewed under Section 405(g) even after exhaustion of administrative remedies. For 
instance, if the Appeals Council dismisses an appeal for untimeliness, that is not a final decision of the commissioner; 
thus, the district court has no jurisdiction to review the claim.” Similarly the Supreme Court held that a refusal to reopen 
an earlier decision was not reviewable because it was not a final decision “made after a hearing.” 

The Supreme Court declined to decide whether mandamus jurisdiction was available to review claims arising under 
the Social Security Act and not reviewable under Section 405(g).” The federal courts of appeals, however, generally 
allowed mandamus to challenge procedures used by the Social Security Administration and collateral to any substantive 
issues of entitlement to benefits if no other remedy was available.” The courts relied on the failure of Congress to take 


any steps to preclude mandamus jurisdiction.” 
VI. Supplemental Jurisdiction 
In 1990 Congress enacted the supplemental jurisdiction statute, 28 U.S.C. § 1367, which largely codified, with certain crit- 


ical distinctions, the former case-law doctrines of pendent, ancillary, and pendent-party jurisdiction. 


A. HISTORICAL BASIS OF PENDENT AND ANCILLARY JURISDICTION 

In order to understand the essentials of supplemental jurisdiction, the advocate should first be familiar with the basic 
precodification principles of pendent and ancillary jurisdiction established by the Supreme Court. In doing so, the advo- 
cate should reassess these decisions in light of Section 1367. 


1. Pendent Jurisdiction 


The doctrine of pendent jurisdiction governs when federal courts exercise subject-matter jurisdiction over claims that 
lack an independent basis of jurisdiction. The Supreme Court’s decision in United Mine Workers v. Gibbs created the 
modern test for determining when federal courts may exercise pendent jurisdiction over state-law claims.” By “estab- 
lishing a new yardstick for deciding whether a federal court has jurisdiction over a state-law claim brought in a case 
that also involves a federal question; the Gibbs Court intended “not only to clarify, but also to broaden, the scope of federal 


pendent jurisdiction?” 


87 See generally Heckler v. Ringer, 466 U.S. 602, 617-18 (1984); Mathews v. Eldridge, 424 U.S. 319, 330-32 (1976); Weinberger v. Salfi, 422 U.S. 
749, 766-67 (1975); Tataranowicz v. Sullivan, 959 F.2d 268, 274-75 (D.C. Cir. 1992). (Medicare case). 


*8Crayton v. Callahan, 120 F.3d 1217, 1222 (11th Cir. 1997); see also Bowen v. City of New York, 476 U.S. 467 (1986) (permitting review when 
commission used a secret, illegal policy to deprive claimants of disability evaluation process). 


* Matlock v. Sullivan, 908 F.2d 492, 493 (9th Cir. 1990); Adams v. Heckler, 799 F.2d 131, 133 (4th Cir. 1986). 

*° Califano v. Sanders, 430 U.S. 99, 107-8 (1977); Stieburger v. Apfel, 134 E3d 37, 39 (2d Cir. 1997). 

"See Ringer, 466 U.S. at 616; Califano v. Yamasaki, 442 U.S. 682, 698 (1979); Norton v. Mathews, 427 U.S. 524, 526-33 (1976); Mathews v. 
Eldridge, 424 U.S. 319, 332 n.12 (1976). 

°? See Kildare v. Saenz, 325 F.3d 1078, 1084 (9th Cir. 2003); Monmouth Medical Center v. Thompson, 257 F.3d 807, 813 (D.C. Cir. 2001) (Medicare 
case); Burnett v. Bowen, 830 F.2d 731, 737-38 (7th Cir. 1987); Ganem v. Heckler, 746 F.2d 844, 850-52 (D.C. Cir, 1984); Lopez v. Heckler, 725 
E2d 1489, 1507-8 (9th Cir,), vacated and remanded on other grounds, 469 U.S. 1082 (1984); Belles v. Schweiker, 720 F.2d 509, 511-13 (8th Cir. 
1983); Kuehner v. Schweiker, 717 F.2d 813, 819 (3d Cir. 1983); Starnes v. Schweiker, 715 F.2d 134, 141-42 (4th Cir. 1983), vacated on other 
grounds sub nom. Starnes v. Heckler, 467 U.S. 1223 (1984); Ellis v. Blum, 643 F.2d 68 (2d Cir. 1981); Martinez v. Richardson, 472 F.2d 1121, 
1125-26 (10th Cir. 1973). But see Bisson v. Secretary of Health and Human Services, 787 F.2d 181 (6th Cir. 1986). 

See, e.g., Burnett, 830 F.2d at 738; Ganem, 746 F.2d at 852. 

“United Mine Workers v. Gibbs, 383 U.S. 715 (1966). 


°” Carnegie-Mellon University v. Cohill, 484 U.S. 343, 349 (1988) (citing Gibbs, 383 U.S. at 725). 
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The Court in Gibbs drew a distinction between power and discretion. Under the two-prong test adopted in Gibbs, feder- 
al courts must first determine whether they have the constitutional power to exercise pendent jurisdiction. This power 
exists when there is a substantial federal claim over which federal courts have subject-matter jurisdiction.” The power 
also exists when both the “state and federal claims derive from a common nucleus of operative facts” so that a plaintiff 
would “ordinarily be expected to try them all in one judicial proceeding.” When the entire action before the federal 
court therefore comprises a single constitutional “case, the court may, under Article III, exercise jurisdiction over the 
action, including state-law claims. 

If the federal court has the power to exercise jurisdiction over the pendent claim, the federal court may nevertheless 
refuse, said the Court in Gibbs, to exercise pendent jurisdiction based on “considerations of judicial economy, convenience 
and fairness to litigants?” Questions of economy arise when the federal claim is dismissed or resolved before the pen- 
dent claim. The Gibbs Court observed that “if the federal claims are dismissed before trial, even though not insubstantial 
in a jurisdictional sense, the state claims should be dismissed as well?” The Court subsequently qualified this statement 
to permit trial courts to entertain pendent claims after the jurisdiction-conferring claims are dismissed as moot. 
Ultimately the issue turned on whether sending the pendent claim to state court would result in the wasteful and duplica- 
tive expenditure of resources. The Gibbs Court also cautioned against making “[n]eedless decisions of state law.”!”” 
Indeed, “if it appears that the state issues substantially predominate, whether in terms of proof, of the scope of the issues 
raised, or of the comprehensiveness of the remedy sought, the state claims may by dismissed without prejudice and left 


102 


for resolution to state tribunals. 


2. Pendent Party Jurisdiction 


Some federal courts subsequently used the Gibbs approach to support the exercise of jurisdiction over new parties over 
whom there was no independent basis of federal jurisdiction. The Court first considered the question of pendent party 
jurisdiction in Aldinger v. Howard.'” The plaintiff there sued county officials under Section 1983 and its jurisdictional 
counterpart, 28 U.S.C. § 1343(3), and asserted a pendent state-law claim against the county. Because the state-law claim 
against the county arose from the same nucleus of facts as the Section 1983 claim against its officials, the Gibbs test 
appeared to support the assertion of jurisdiction. 

Nevertheless, the Court rejected the attempted use of pendent party jurisdiction and held the asserted expansion of 
subject-matter jurisdiction to be inconsistent with congressional limitations on the exercise of jurisdiction. The Court 
observed that adding a transactionally related state-law claim against a defendant subject to a properly filed federal claim 
was quite different from adding a pendent claim to a new defendant. The Court further held that Congress impliedly 
negated the exercise of pendent party jurisdiction over counties pursuant to 28 U.S.C. § 1343 because counties were not 
“persons” subject to Section 1983. Although the specific basis for this conclusion was later overruled in Monell v. New 
York City Department of Social Services, Aldinger continued to stand for the proposition that, before exercising pendent 
party jurisdiction, the court must determine whether Congress had impliedly negated the authority for doing so.’ 

In Owen Equipment and Erection Co. v. Kroger the Court extended the reasoning of Aldinger to a case involving Rule 
14(a).'° There the plaintiff in a tort case over which the court had diversity jurisdiction amended her complaint to add 
claims arising from the same accident against a nondiverse third-party defendant. The Court, reasoning that the exercise of 
jurisdiction would be inconsistent with the statutory requirement of complete diversity, rejected jurisdiction over the claims. 


In determining whether a federal claim is sufficiently substantial to confer pendent jurisdiction, the Supreme Court requires federal courts to 
determine whether the claim is “so insubstantial, implausible, foreclosed by prior decisions of this Court or otherwise completely devoid of 
merit as not to involve a federal controversy within the jurisdiction of the District Court.’ Hagans v. Levine, 415 U.S. 528, 543 (1974). 


97 Gibbs, 383 U.S. at 725. Such an expectation would turn on considerations of claim preclusion. Consequently the “common nucleus of opera- 
tive fact” test is commonly equated to the “transaction or occurrence” standard employed in several federal rules of civil procedure and in 
preclusion law. 


"TA, at 726. 

"Td. 

100 See Rosado v. Wyman, 397 U.S. 397, 404 (1970). 

383 U.S. at 726. 

102 Gibbs, 383 U.S. at 726-27. 

' Aldinger v. Howard, 427 U.S. 1 (1976). 

Monell v. New York City Department of Social Services, 436 U.S. 658 (1978). 


10 Owen Equipment and Erection Co., 437 U.S. 365 (1978). See also Zahn v. International Paper Co., 414 U.S. 291 (1973) (Court refused to per- 
mit class representatives who satisfied the jurisdictional amount requirement to represent a class in which some members were unable to 
meet the jurisdictional amount requirements). 
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Finley v. United States nearly marked the death knell of pendent party jurisdiction.'”° In Finley the Supreme Court 
held that a plaintiff suing the United States under the Federal Tort Claims Act was not allowed to assert a pendent party 
claim against jointly liable, nondiverse defendants even though the claim against the United States was within the exclu- 
sive jurisdiction of the federal courts. Modifying the test established in Aldinger, the Court held that federal courts had 
no authority to assert subject-matter jurisdiction over pendent parties absent an affirmative grant of jurisdiction by 
Congress. In the absence of a legislative basis for the assertion of pendent party jurisdiction, the plaintiff had to estab- 
lish an independent basis of subject-matter jurisdiction for each defendant sued. Since most jurisdictional statutes say 
nothing about pendent jurisdiction, the Finley Court called into question the statutory bases of both ancillary and 
pendent jurisdiction.” 


3. Ancillary Jurisdiction 


The related doctrine of ancillary jurisdiction developed to empower a federal court to hear some counterclaims and 
third-party claims over which it lacked an independent jurisdictional base.'** Generally, when a claim bears a logical rela- 
tionship to the main claim or arises out of the same transaction or occurrence, courts permit ancillary jurisdiction. 
Ancillary jurisdiction consequently extended to compulsory counterclaims, cross-claims, and additional parties to such 
claims.” It did not generally extend to permissive counterclaims, which, by definition, lacked the required factual nexus 
with the main claim." 

However, satisfying the Gibbs constitutional test is necessary but not sufficient, the Court in Owen cautioned, to confer 
ancillary jurisdiction. Jurisdiction may also be limited by statute. Thus, since the diversity statute has been interpreted to 
require complete diversity, the Owen Court held, a plaintiff may not advance even transactionally related state claims 
against a nondiverse third-party defendant. As noted above, the Finley Court’s insistence on an express legislative grant of 
ancillary jurisdiction effectively precluded most exercises of it. 


B. STATUTORY CODIFICATION OF SUPPLEMENTAL JURISDICTION 


Congress responded to Finley in 1990 by enacting 28 U.S.C. § 1367. The supplemental jurisdiction statute retains the 
basic division described by the Supreme Court in Gibbs between the power of a court to entertain a pendent claim and 
the discretionary authority of a court to decline to exercise that power. However, Congress, in codifying supplemental 
jurisdiction, also chose to codify several of the discretionary factors that warranted declining jurisdiction. 

The statute first delineates the power of the federal court to hear supplemental claims and claims against supplemental 
parties. Section 1367(a), providing that “the district courts shall have supplemental jurisdiction over all other claims that 
are so related to claims in the action within such original jurisdiction that they form part of the same case or controversy 
under Article III of the United States Constitution,’ confers power to entertain supplemental jurisdiction in mandatory 
terms.'"' Rather than using “common nucleus of operative fact; Section 1367(a) explicitly makes direct reference to the 
constitutional “case or controversy” requirement, signaling Congress’ intent to vest the federal courts with the full measure 
of supplemental jurisdiction permitted by the Constitution.’ The statute also expressly retains the doctrine of pendent 


party jurisdiction by mandating the inclusion of claims involving “the joinder or intervention of additional parties?” 


Finley v. United States, 490 U.S. 545 (1989). 


Id. at 551. 


108 cee Moore v. New York Cotton Exchange, 270 U.S. 593 (1926). 
109 
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The Supreme Court, however, has made clear that the context in which the ancillary claim is asserted is important. In Owen, a diversity case, 
plaintiff asserted a state-law claim against a nondiverse third-party defendant arising out of the same transaction or occurrence. Although 


the court assumed that federal jurisdiction over the claim would be constitutional, Section 1332(a) negated jurisdiction. 


110 See generally 6 13B CHARLES A. WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE § 1422, at 170 (2d ed. 1990). But see Ambromovage v. United 


Mine Workers of America, 726 F.2d 972, 990 (3d Cir. 1984) (suggesting that some permissive counterclaims may be constitutionally joined). 
McLaurin v. Prater, 30 F.3d 982, 984 (8th Cir. 1994) (“The [supplemental jurisdiction] statute’s use of the word ‘shall’... is a 

mandatory command”). 

12 Coe Lyon v. Whisman, 45 F.3d 758, 759-60 (3d Cir. 1995); Palmer v. Hospital Authority, 22 F.3d 1559, 1568 (11th Cir. 1994); Burns-Toole v. 
Byrne, 11 E3d 1270, 1276 (5th Cir.), cert. denied, 512 U.S. 1207 (1994); see also 13B CHARLES A. WRIGHT ET AL., FEDERAL PRACTICE AND 
PROCEDURE § 3567.1 (2d ed. 1998) (§ 1367(a) incorporates the constitutional analysis of the Gibbs case). 

28 U.S.C. § 1367(a); see Brazinski v. Amoco Petroleum Additives Co., 6 F.3d 1176, 1181 (7th Cir. 1993). In subsection (b), the statute further 
places limitations on the use of supplemental jurisdiction in actions founded “solely” on 28 U.S.C. § 1332, thus retaining the requirement of 
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Section 1367(c) sets forth the occasions on which a federal court may exercise its discretion not to hear a supplemental 
claim or admit a supplemental party, despite the power of the court to hear such a claim. A federal court may decline to 
assert supplemental jurisdiction over a pendent claim if any of the circumstances specifically enumerated in Section 
1367(c)) apply: if “the claim raises a novel or complex issue of State law,’ if “the claim substantially predominates over 
the claim or claims over which the district court has original jurisdiction,’ if “the district court has dismissed all claims 
over which it has original jurisdiction,’ or if “in exceptional circumstances, there are other compelling reasons for 
declining jurisdiction” 

The first three factors in Section 1367(c)(1)-(3) “are rephrased Gibbs factors.”''* The statute also contains a fourth 
basis for declining to exercise supplemental jurisdiction in “exceptional circumstances” that present “other compelling 
reasons.”'"* The statute offers no guidance on what those exceptional circumstances are or when they are appropriately 
deemed to be compelling. The courts have accordingly used a wide-ranging set of factors to gauge this exception to sup- 
plemental jurisdiction.''* 

Nowhere in the statute is there a reference to the Gibbs discretionary prong language of fairness, economy, comity, or 
convenience.''’ Neither does the legislative history suggest a duty to consider “judicial economy, convenience, fairness, 
and comity” to determine if assertion of supplemental jurisdiction would be proper.'’* 

The statute has a framework that alternately uses mandatory commands and discretionary criteria for the exercise of 
supplemental jurisdiction. Section 1367(a) uses the term “shall? indicating that once a supplemental claim is determined 
to be related to the federal claim within the court’s original jurisdiction such that they form the same case or controversy, 
the court must assert supplemental jurisdiction over the related claim. In contrast, the use of “may” in Section 1367(c)) 
appears to confer on federal courts at least some discretion to decline to hear claims over which supplemental jurisdic- 
tion is potentially available in the context of the enumerated circumstances. The circuits are split over the question of 
whether “may” in Section 1367(c) incorporates the Gibbs factors or whether Section 1367(c) sets forth the only bases for 
declining supplemental jurisdiction. 

The Seventh Circuit took the approach that Section 1367(c) merely incorporated the Gibbs discretionary factors.'’” The 
First, Third, and D.C. Circuits took a similar approach.'”° In Executive Software North America Inc. v. U.S. District Court, in 


complete diversity between the parties. See Herrick Co. v. SCS Communications Inc., 251 E3d 315, 325 n.7 (2d Cir. 2001). The statute there- 
fore legislatively overturns Finley and Aldinger and adopts Owen. 


R. Hinkle, The Revision of 28 U.S.C. § 1367(c) and the Debate Over the District Courts Discretion to Decline Supplemental Jurisdiction, 69 
TENNESSEE Law Review 111, 120 (2001). 


28 U.S.C. § 1367(c)(4). 


See, e.g., Hays County Guardian v. Supple, 969 F.2d 111, 125 (5th Cir. 1992), cert. denied, 506 U.S. 1087 (1993) (“exceptional circumstances” 
and “compelling reasons” existed to decline supplemental jurisdiction under § 1367(c)(4) since deciding “state-law claims in federal court 
while identical claims are pending in state court would be a pointless waste of judicial resources”); Southwestern Bell Telephone Co. v. City of 
El Paso, 168 F. Supp. 2d 640, 648 (W.D. Tex. 2001) (court refused to apply Section 1367(c)(4) to decline supplemental jurisdiction over coun- 
terclaim for trespass; a party’s inability to clarify a claim does not present an exceptional circumstance or a compelling reason to decline 
jurisdiction); Blue Dane Simmental Corp. v. American Simmental Association, 952 F. Supp. 1399, 1413 (D. Neb. 1997) (applying Section 
1367(c)(4) to decline supplemental jurisdiction over counterclaim where pending action in state court raised similar issues); Polaris Pool 
Systems v. Letro Products Inc., 161 ER.D. 422, 425 (C.D. Cal. 1995) (rejection of supplemental jurisdiction over state-law counterclaims under 
Section 1367(c)(4) in light of pending state court action may further “the values of economy, convenience, fairness, and comity”). 

See Gibbs, 383 U.S. at 726; Carnegie-Mellon, 484 U.S. at 350 (“[A] federal court should consider and weigh in each case, and at every stage 
of the litigation, the values of judicial economy, convenience, fairness and comity in order to decide whether to exercise jurisdiction over 

a case... ?). 

Carnegie-Mellon, 484 U.S. at 350. 

19 See Brazinski v. Amoco Petroleum Additives Co., 6 E3d 1176, 1182 (7th Cir.1993). 

120 See O'Conner v. Commonwealth Gas, 251, 262, 273 (1st Cir. 2001); Rodriguez v. Doral Mortgage Corp., 57 E3d 1168, 1177 (1st Cir. 1995) (“the 
district court, in reaching its discretionary determination on the jurisdictional question, will have to assess the totality of the attendant cir- 
cumstances”); Borough of West Mifflin v. Lancaster, 45 F.3d 780, 788 (3d Cir. 1995) (“Section 1367(c) ... was intended simply to codify the 
preexisting pendent jurisdiction law, enunciated in Gibbs and its progeny ....”); Women Prisoners of District of Columbia v. District of 
Columbia, 93 F.3d 910, 921 (D.C. Cir. 1996); Diven v. Amalgamated Transit Union and Local 689, 38 F.3d 598, 601 (D.C. Cir. 1994) (“Despite 
Congress’ use of ‘shall’ [in Section 1367(a)], the statute fairly exudes deference to judicial discretion—at least once the threshold determina- 
tions have been met and the court moves on to consider the exceptions”). 
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contrast, the Ninth Circuit held that the statutory structure adopted by Congress demonstrated its intent for Section 
1367(c) “to provide the exclusive means by which supplemental jurisdiction can be declined by a court .... Accordingly, 
unless a court properly invokes a [S]ection 1367(c) category in exercising its discretion to decline to entertain pendent 
claims, supplemental jurisdiction must be asserted”?! Although subsections (c)(1)-(3) “appear to codify concrete appli- 
cations of the underlying Gibbs values; the Ninth Circuit reasoned, the statute “channels” their application and alters “the 
nature of the Gibbs discretionary inquiry"? Once a court identifies one of the “factual predicates” corresponding to one 
of the subsection 1367(c) categories, the exercise of discretion “is informed by whether remanding the pendent state 
claims comports with the underlying objective of most sensibly accommodat|ing] the values of ‘economy, convenience, 
fairness, and comity:”'” 

Additionally the Executive Software court found that while the “other compelling reasons” referred to in the Section 
1367(c)(4) “catchall” subsection referred back to the circumstances identified in subsections (c)(1)—(3), thus requiring 
the court to balance the Gibbs discretionary values of economy, convenience, fairness, and comity, the “exceptional cir- 
cumstances”’™ referred to in subsection (c)(4) meant that the court’s discretion should be employed only when the cir- 
cumstances were “quite unusual.” This would require a district court to “articulate why the circumstances of the case are 
exceptional in addition to inquiring whether the balance of the Gibbs values provide compelling reasons for declining 
jurisdiction in such circumstances?" The Ninth Circuit’s approach was either expressly adopted or effectively utilized by 
the Second, Eighth, and Eleventh Circuits.'” 

The Supreme Court did not directly acknowledge this controversy.'”° The Court in City of Chicago v. International 
College of Surgeons observed that federal courts “can decline to exercise jurisdiction over pendent claims for a number of 
valid reasons.”'”’ “Accordingly the Court added, “we have indicated that ‘district courts [should] deal with cases involving 
pendent claims in the manner that best serves the principles of economy, convenience, fairness, and comity which under- 
lie the pendent jurisdiction doctrine:”’** The Court flatly stated that “[t]he supplemental jurisdiction statute codifies 
these principles?!” 

The Court also addressed the applicability, in light of the Eleventh Amendment, of Section 1367(a) and (d) in the con- 
text of claims against nonconsenting states. In Raygor v. Regents of the University of Minnesota the Court addressed a 
holding in Pennhurst before the enactment of Section 1367.'*° The Court noted that Pennhurst had barred the adjudica- 
tion of pendent state-law claims against nonconsenting state defendants in federal court.'*’ The Court held that neither 
did Section 1367(a) “authorize district courts to exercise jurisdiction over claims against nonconsenting States, even 
though nothing in the statute expressly excludes such claims.”!” Section 1367(d), which tolls the period of limitations for 
supplemental claims while they are pending in federal court and for thirty days after they are dismissed, does not apply, 
the Raygor Court additionally held, to toll the period of limitations for state-law claims asserted against nonconsenting 
state defendants and dismissed on Eleventh Amendment grounds.” 


1% Executive Sortware North America Inc. v. U.S. District Court, 24 E3d 1545, 1556 (9th Cir.1994) (citations omitted). 
12279 

231d, at 1557 (citations and interior quotation marks omitted). 
Id. at 1558. 


See Itar-Tass Russian News Agency v. Russian Kurier Inc., 140 F.3d 442, 447 (2d Cir. 1998); McLaurin v. Prater, 30 F.3d 982, 985 (8th Cir.1994); 
Palmer v. Hospital Authority, 22 F.3d 1559, 1569 (11th Cir.1994). 


For additional characterizations of the circuits’ treatment of the Gibbs factors in supplemental jurisdiction decisions, see J. Corey, The 
Discretionary Exercise of Supplemental Jurisdiction Under the Supplemental Jurisdiction Statute, 1995 BRIGHAM YOUNG UNIVERSITY Law REVIEW 
1263, 1288-95 (1995), and Hinkle, supra note 114, at 120-35. 


City of Chicago, v. International College of Surgeons, 522 U.S. 156 (1997). 

Id. at 172-73 (quoting Carnegie-Mellon, 484 U.S. at 357) (further citations omitted). 
Id. at 173. 

°Raygor v. Regents of the University of Minnesota, 534 U.S. 533 (2002). 

BI Pennhurst State School and Hospital v. Halderman, 465 U.S. 89 (1984). 


1? Raygor, 534 U.S. at 541-42. 
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Id. at 546-48. The Supreme Court further noted that “serious doubts about the constitutionality” would be raised if Section 1367(d) did in 
fact toll state claims against state defendants when those claims were dismissed on Eleventh Amendment grounds. Id. at 542. The Court's rul- 
ing did not reach “the application or constitutionality of § 1367(d) when a State consents to suit or when a defendant is not a State.” Id. at 547. 
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C. TACTICAL CONSIDERATIONS—TO RAISE SUPPLEMENTAL CLAIMS OR NOT 


Although federal courts generally have discretion to adjudicate pendent state-law claims, plaintiffs who can raise pendent 
state-law claims are required as a practical matter to attempt to do so. In most states the alternative to raising pendent 
state-law claims in federal court litigation is forfeiting them. This is because the doctrine of res judicata or claim preclu- 
sion, applicable in most states, bars plaintiffs from litigating state-law claims that they could have raised as pendent 
claims in earlier federal court litigation. Therefore, even with only a slim chance that a federal court will exercise pendent 
jurisdiction, pendent state-law claims should be pleaded. 

Most state courts confronted with state-law claims that were not joined (or attempted to be joined) in earlier federal 
court litigation were unwilling to assume that federal courts would have refused to exercise pendent jurisdiction and 
applied claim preclusion to bar litigation of the state-law claims in state courts.'** Some state courts refused to preclude 
litigation of state claims when federal courts clearly would have declined to hear them as pendent claims for jurisdiction- 
al reasons.'”° Or they also would have declined them for discretionary reasons." However, those courts still applied 
claim preclusion to claims when they could not conclude that the federal court clearly would have declined jurisdiction.'*” 


VII. Removal Jurisdiction 


Federal courts’ exercise of removal jurisdiction is set forth in certain statutory provisions. 


A. GENERAL REMOVAL—28 U.S.C. § 1441 


The governing provision of the principal federal removal statute, 28 U.S.C. § 1441(a), authorizes a defendant to remove 
from state court to federal court “any civil action brought in a State court of which the district courts of the United States 
have original jurisdiction ...”!** Federal courts are granted “original jurisdiction of all civil actions arising under the 
Constitution, laws or treaties of the United States.”'’’ Thus Section 1441(b) permits the removal of a case containing 
claims that “arise under” federal law, regardless of the citizenship or residence of the parties.“ Otherwise, general 
removal jurisdiction must be founded upon diversity, with none of the defendants being citizens of the forum state. 
Section 1441(a), in effect, requires federal courts considering removal petitions to decide whether they could have initially 
exercised jurisdiction over the case.'”” 

The implication of this linkage between removal and original jurisdiction for cases “arising under” federal law can be 
seen, for example, in the All Writs Act.’ The Act, which allows federal courts to issue writs in aid of their jurisdiction but 
which does not itself provide an independent grant of federal jurisdiction, cannot provide the basis for removal.“ 


141 


14 See, e, g. Milone v. Nissan Motor Corp., 594 A.2d 642, 644 (N.J. Super. Ct. App. Div. 1991). 


E.g., Mayronne v. Vaught, 655 So. 2d 390, 392-93 (La. App. 4 Cir. 1995); Craig v. County of Los Angeles, 221 Cal. App. 3d 1294, 1300 (Cal. Ct. 
App. 1990). 

E.g., Toomey v. Blum, 54 N.Y2d 669, 426 N.E.2d 181, 442 N.YS.2d 774 (1981). 

E.g., Penn v. Iowa State Board of Regents, 577 N.W.2d 393, 401-2 (Iowa 1998); Anderson v. Phoenix Investment Counsel Inc., 440 N.E.2d 1164, 
1168-69 (Mass. 1982); Rennie v. Freeway Transportation, 656 P.2d 919, 924 (Or. 1982). 

18 Defendant” is defined narrowly. A state court plaintiff may not remove a counterclaim, which, had it been an independent action, would 
have been subject to original federal jurisdiction. Shamrock Oil and Gas Corp. v. Sheets, 313 U.S. 100 (1941). 

See 28 U.S.C. § 1331. 

140 Certain state court civil actions, such as those arising under state workmen's compensation laws or the federal Violence Against Women Act 
of 1994, expressly may not be removed to federal court. 28 U.S.C. § 1445. 

28 U.S.C. § 1441(b). See also 28 U.S.C. § 1332(a) (federal diversity jurisdiction); Caterpillar Inc. v. Lewis, 519 U.S. 61, 68 (1996) (the “com- 
plete diversity” requirement of Section 1332(a), which mandates that the citizenship of each plaintiff must be diverse from the citizenship of 
each defendant, applies to removal jurisdiction based on diversity). 


135 


136 


137 


139 


141 


See City of Chicago, 522 U.S. at 163. The Supreme Court formerly treated the removal jurisdiction of the federal courts as derivative; the 
Court reasoned that federal courts could entertain cases removed from state courts only if the state court originally had subject-matter 
jurisdiction of the suit. See Lambert Run Coal Co. v. Baltimore and Ohio Railroad, 258 U.S. 377, 382 (1922). Congress ended this practice in 
1986 by amending 28 U.S.C. § 1441(e) to provide that the federal court to which the action is removed “is not precluded from hearing and 
determining any claim” in the action because the state court “did not have jurisdiction over that claim.” Thus federal courts may now exer- 
cise removal jurisdiction in cases in which they have subject-matter jurisdiction but the state courts do not. 

14328 U.S.C. § 1651(a). 


1 Syngenta Crop Protection Inc. v. Henson, 123 S. Ct. 366 (2002). 


FEDERAL PRACTICE MANUAL FOR LEGAL AID ATTORNEYS 


33 


34 


CHAPTER 2 Jurisdiction 


Neither can principles of “ancillary jurisdiction” confer the original jurisdiction necessary for removal since the assertion 
of jurisdiction over ancillary claims must first be preceded by jurisdiction over a case or controversy.” By contrast, a state 
appeal under the Administrative Procedure Act of an administrative ruling to state court is removable to federal court as 
long as the complaint presents a well-pleaded claim of administrative action violating federal law even if coupled with 
state-law claims that require deferential, on-the-record review of the administrative findings.“ Removal otherwise per- 
mitted by Section 1441(a) may be barred by Congress. However, such prohibitions on removal must be expressly stated." 

Under Section 1441(a) the removed “civil action” must also have been pending in a state “court.”'** The federal courts 
are divided on whether removal can extend to proceedings before administrative agencies. Some applied a functional 
test, allowing removal in cases where a state agency functions like a court.'”” Other courts disavowed the use of such a 
test because they found the statutory term “state court” to be unambiguous.'”” 

Under the “well-pleaded complaint” rule, federal jurisdiction must appear on the face of a complaint that meets tradi- 
tional pleading rules, and “[t]he well-pleaded complaint rule applies to the original jurisdiction of the district courts as 
well as to their removal jurisdiction.”'*' The Supreme Court said: “The rule makes the plaintiff master of the claim; he or 
she may avoid federal jurisdiction by exclusive reliance on state law.”** Thus removal may not be based on federal 
defenses, whether they be anticipated in the complaint or actually raised in the answer.’ However, when plaintiff’s state- 
law claim is preempted by federal law, removal is permitted.'** 

The Court recently decided two important cases relating to removal and the Eleventh Amendment. In Wisconsin 
Department of Corrections v. Schacht the Court held that the presence of an Eleventh Amendment-barred claim against a 
State defendant in an otherwise removable case did not deprive the federal court of the removal jurisdiction that would 
otherwise exist.'°° The Court noted that the Eleventh Amendment “does not automatically destroy jurisdiction” but 
instead “grants the State a legal power to assert a sovereign immunity defense? which can be waived.'** Thus a State’s 
proper assertion of an Eleventh Amendment defense after removal prevents the federal court from hearing the barred 
claim, but it does not destroy removal jurisdiction over the remaining claims, which the court may proceed to hear.'”” 


14514, at 370-71, 
146 City of Chicago, 522 U.S. at 156. 


1 Breuer y, Jims Concrete of Brevard, 123 S.Ct. 1882 (2003). 


4 McDowell v. Wetterau Inc., 910 F. Supp. 236 (W.D. Pa. 1995) (removal allowed from state justice-of-the-peace court). But see DeCoteau v. 


Sentry Insurance Co., 915 F. Supp. 155 (D.N.D. 1996) (removal not allowed from tribal court). 

See, e.g., Volkswagon de Puerto Rico Inc. v. Puerto Rico Labor Relations Board, 454 F.2d 38, 44 (1st Cir. 1972). The Seventh Circuit's use of a 

functional test in Floeter v. C.W. Transport Inc., 597 F.2d 1100, 1102 (7th Cir. 1979), was recently questioned by the Circuit in Wirtz Corp. v. 

United Distillers and Vintners North America Inc., 224 F.3d 708, 713 (7th Cir. 2000) (stressing need to examine Floeter decision in greater 

detail and limiting its holding to its facts). 

See, e.g., Oregon Bureau of Labor and Industries ex rel. Richardson v. U.S. West Communications Inc., 288 F.3d 414, 419 (9th Cir. 2002). 

D1 Franchise Tax Board, 463 U.S. at 10 n.9. 

15? Caterpillar Inc. v. Williams, 482 U.S. 386, 392 (1987). An “independent corollary” to the well-pleaded-complaint rule is the “artful pleading” 
doctrine, which holds that “ʻa plaintiff may not defeat removal by omitting to plead necessary federal questions.” Rivet, 522 U.S. at 475 
(quoting Franchise Tax Board, 463 U.S. at 22). If the federal court determines that the plaintiff has “artfully pleaded” claims in this manner, 
it may allow removal even though no federal question appears on the face of the complaint. The artful-pleading doctrine generally allows 
removal in cases where federal law completely preempts state-law claims pleaded by the plaintiff. Rivet, 522 U.S. at 475. 


149 


150 


153 Rivet, 522 U.S. at 475 (affirmative preclusion defense resting on prior federal judgment is not a basis for removal). 


154 Beneficial National Bank v. Anderson, 123 S. Ct. 2058, 2063 (2003). 
155 Wisconsin Department of Corrections v. Shacht, 524 U.S. 381 (1998). 


Id. at 389 (citations omitted). The Supreme Court also rejected the argument that a remand was appropriate under 28 U.S.C. § 1447(c). If an 
Eleventh Amendment defense pertains to subject-matter jurisdiction, Section 1447(c) requires a remand only when the entire case is with- 
out subject-matter jurisdiction, not when jurisdiction is lacking over only one claim within the case. Id. at 391-92. 


Id. at 392-93. 
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Noting its long-standing acknowledgment of the principle that a State’s voluntary appearance in federal court consti- 
tutes a waiver of immunity, the Supreme Court in Lapides v. Board of Regents held that a State did waive its Eleventh 
Amendment immunity when it removed a case from state court to federal court.'°* The Court’s holding, however, was lim- 
ited to a situation in which a state statute waived sovereign immunity from state-law suits in state court and in which no 
valid federal claim lay against the State.'*” This is an exception to the well-pleaded-complaint rule of general removal. The 
Court did not reach the question whether removal of federal claims abrogated a State’s Eleventh Amendment immunity.'® 


B. FEDERAL OFFICER REMOVAL—28 U.S.C. § 1442 


Under 28 U.S.C. § 1442(a)(1) the United States, any federal agency, or any officer of the United States or agency (or 
person acting under that officer) sued in their individual or official capacity may remove to federal court any civil action 
arising from “any act under color of such office.” The statute thus authorizes removal to federal court of state court 
actions against federal agencies and individuals who are acting in the course of their employment by or on behalf of the 
federal government. 

Federal agencies and officers may therefore remove cases under Section 1442 that other defendants could not under 
Section 1441: “The special right of removal conferred on federal officers by statute has been held to be absolute, and may 
be exercised even though the action might not have been brought initially in a federal court:”’®' Removal is proper when 
none of the other defendants in the action joins in the removal notice or when the federal officer is sued as a third-party 
defendant rather than as an original defendant.’” 

Most significant, federal officers may remove to federal court state cases in which they have a federal defense, such as 
absolute or qualified immunity.'®* Without such a federal defense, the Court declined to interpret Section 1442 to permit 
removal of cases arising solely under state law.'** Moreover, federal officers must establish that the state suit is “for an act 
under color of office.”’® To do so, the officer must show a “‘causal connection between the charged conduct and asserted 
official authority:”'®° Such a connection usually serves as the predicate for a colorable immunity defense.’ Section 1442 
therefore allows removal only when the federal defendant's act essentially was ordered or demanded by federal authority, 
thereby giving rise to the federal defense required by the statute.'”* 


C. REMOVAL OF JOINED STATE-LAW CLAIMS 

Advocates may file, in state court, claims that arise under both federal and state law, and removal is possible. “[T]he pres- 
ence of even one claim ‘arising under’ federal law is sufficient,’ the Supreme Court “suggested? “to satisfy the requirement 
that the case be within the original jurisdiction of the district court for removal.”’” The presence of related state-law 
claims does not alter the fact that pleaded federal claims constitute “civil actions” within the “original jurisdiction” of the 
federal courts for purposes of removal.” 


8) apides v. Board of Regents, 535 U.S. 613 (2002). 


15974, at 617. Plaintiff’s Section 1983 damages claim against the State was barred since a State was not a “person” for purposes of such a claim. 


Id. (citing Will v. Michigan Department of State Police, 491 U.S. 58, 66 (1989)). The Lapides Court accordingly noted that the U.S. district 

court might remand the state-law tort claims against the State to state court under the supplemental jurisdiction standards referred to in 28 
U.S.C. § 1367(c)(3). Id. 
See Bank of Lake Tahoe v. Bank of America, 318 F.3d 914, 916-19 (9th Cir. 2003) (Nevada waived Eleventh Amendment immunity from 
state-law claims by joining in removal to federal court). 
161) 4C CHARLES A. WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE § 3727, at 166-68 (3d ed. 1998). 


162 
Id. 
163 


160 


In Jefferson County v. Acker, 527 U.S. 423 (1999), federal judges were permitted to remove to federal court collection actions filed by the 
county in state court and seeking payment of an occupational license fee. The judges asserted an ultimately unsuccessful federal defense on 
the grounds of intergovernmental tax immunity. 


Mesa v. California, 489 U.S. 121 (1989). 
28 U.S.C. § 1442(a)(3). 


Willingham v. Morgan, 395 U.S. 402, 409 (1969)(citation omitted). Such a connection was established by the federal judges in Jefferson County 
whose legal theory was that the county’s enforcement action was grounded upon their being engaged in the occupation of federal judges. 


164 
165 


166 


'®7See Mesa, 489 U.S. at 133 (federal employees prosecuted for crimes involving vehicles had no immunity defense and therefore did not “act 


under color of such office’). 


168 WRIGHT ET AL., supra note 161, at 146-57. 


Schacht, 524 U.S. at 386 (citing City of Chicago, 522 U.S. at 163-66). 
1d. (citing City of Chicago, 522 U.S. at 166). 
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Federal courts may exercise removal jurisdiction over state-law claims joined with removed federal claims under the 
doctrine of supplemental jurisdiction. The codification of supplemental jurisdiction principles in 28 U.S.C. § 1367, the 
Court held, “applies with equal force to cases removed to federal court as to cases initially filed there; a removed case is 
necessarily one ‘of which the district courts . . . have original jurisdiction.”’”' Thus, when joined state-law claims meet the 
statutory standards of supplemental jurisdiction, federal courts may exercise removal jurisdiction over both the state and 
the federal claims. 

Federal courts may also in appropriate circumstances exercise removal jurisdiction over unrelated state-law claims 
pursuant to 28 U.S.C. § 1441(c), which allows a federal court to remove an “entire case” and determine “all issues therein? 
“whenever a separate and independent claim or cause of action” within the federal question jurisdiction of Section 1331 
is joined with “one or more otherwise non-removable claims or causes of action.’ Alternatively the court may utilize its 
discretion to remand “all matters in which State law predominates"? Thus Section 1441(c) specifies circumstances 
justifying both removal and remand in cases involving both federal and state claims. In contrast to the exercise of Section 
1367 supplemental jurisdiction upon removal, however, Section 1441(c) “provides for removal or remand only where the 
federal question claims are ‘separate and independent’ from the state law claims with which they are joined in the com- 
plaint .... Suits involving pendent (now ‘supplemental’) state claims that ‘derive from a common nucleus of operative 
fact’... do not fall within the scope of § 1441(c), since pendent claims are not ‘separate and independent?”” The federal 
court must retain the federal claims if they are separate and independent from the state-law claims and exercise its discre- 
tion to remand only those state-law claims that it can decline to hear under the supplemental jurisdiction principles of 28 
U.S.C. § 1367(c).!4 Conversely the district court abuses its discretion if, under Section 1441(c), it remands state-law claims 
that are not separate and independent from the removed federal claims.’ The statutory phrase allowing remand of “all 
matters in which State law predominates” should not allow the federal court to remand the entire case to state court.'”° 


D. REMOVAL PROCEDURE 


The statutory procedures for removal are to be strictly construed.” A defendant removing a civil action must file in the 
U.S. district court for the district and division in which the state proceeding is pending a “notice of removal” which con- 
tains “a short and plain statement of the grounds for removal” and which attaches the process, pleadings, and orders 
served upon the defendant in the action.'”* Generally the notice of removal must be filed within thirty days after simulta- 
neous service of the summons and complaint or formal service of the complaint, “through service or otherwise,’ subse- 
quent to and separate from the summons but only through formal service of process.'”” 


"City of Chicago, 522 U.S. at 165 (citing 28 U.S.C. § 1367(a)) (further citation omitted). 
172 


228 US.C.§ 1441(c). 

17 Borough of West Mifflin v. Lancaster, 45 E3d 780, 786 (3d Cir. 1995) (citations omitted). The combination of supplemental jurisdiction and 
Section 1441(c) raises an interpretive question whether a claim may not be “separate and independent” enough to qualify for Section 
1441(c) while also being too separate and independent to qualify for supplemental jurisdiction. 

Id. at 786-87; see discussion of § 1367(c). 

See Eastus v. Blue Bell Creameries, 97 F.3d 100, 106 (5th Cir. 1996). 

Id. at 106-7 (acknowledging contrary decisions); WRIGHT & KANE, supra note 11, § 39, at n.43 (criticizing the holdings of courts remanding 
entire cases under Section 1441(c) and stating, “The remand provision of § 1441(c) surely applies only to cases removed under that subsec- 
tion’). 

17 Syngenta Crop Protection, 123 S. Ct. at 369-70. 

17898 US.C.§ 1446(a); see Burns v. Minnesota, 61 F.3d 908 (8th Cir. 1995) (insufficient notice of removal). 

28 U.S.C. § 1446(b); Murphy Bros. v. Michetti Pipe Stringing Inc., 526 U.S. 344 (1999). The “initial pleading” in the statute refers not only to 
the complaint but also to any pleading “contain|ing] sufficient information to enable the defendant to intelligently ascertain the basis for 


removal.” Whitaker v. American Telecasting Inc., 261 F.3d 196, 203 (2d Cir. 2001) (quoting Brooklyn Hospital Center v. Diversified Information 
Technologies Inc., 133 F. Supp. 2d 197, 201 (E.D.N.Y. 2001). 
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In a case not originally removable, the defendant may remove to federal court within thirty days of receiving informa- 
tion in an “amended pleading, motion, order or other paper” which allows the defendant to “ascertain .. . that the case is 
one which is or has become removable . . ..”'*° In cases founded upon diversity jurisdiction, removal is not permitted 
more than one year after commencement of the action.'*" 

Removal is effected when, promptly after filing the notice of removal with the federal court, the defendant files a copy 
with the clerk of the state court and gives written notice to all adverse parties.'** A motion to remand the case to state 
court “on the basis of any defect other than lack of subject matter jurisdiction” must be made within thirty days of the 
filing of the notice of removal.’* If at any time before final judgment the federal court apparently lacks subject-matter 
jurisdiction, the case “shall be remanded.”'™* 


E. REMANDS—28 U.S.C. § 1447(c) 


In addition to Section 1441(c), 28 U.S.C. § 1447(c) provides that, “[i]f at any time before final judgment it appears that 
the district court lacks subject matter jurisdiction, the case shall be remanded.”'* Removed civil actions that could not 
originally have been filed in federal court must be remanded to state courts. 

Federal courts have a general nonstatutory power to remand pendent state claims, the Supreme Court concluded, 
besides the power to remand cases under the removal statutes. Federal courts possessing discretion to hear pendent 
state-law claims may remand those claims to state court instead of dismissing them outright, the Court in Carnegie- 
Mellon University v. Cohill held.'*° 


VIII. Abstention—Discretion to Decline Jurisdiction 


Federal courts have a “virtually unflagging obligation” to exercise the jurisdiction vested in them by Congress.'*” 
Nonetheless, the Supreme Court identified a number of extraordinary circumstances in which important countervailing 
interests justified the development of doctrines under which federal courts had discretion to decline to exercise jurisdic- 
tion. These abstention doctrines allow federal courts to defer to state courts and state judicial proceedings as the basis for 
refusing to exercise jurisdiction.'** Although the abstention doctrines have different characteristics and will be discussed 
separately, the Court observed that the “various types of abstention are not rigid pigeon holes into which federal courts 
must try to fit cases. Rather, they reflect a complex of considerations designed to soften the tensions inherent in a system 


that contemplates parallel judicial processes.” 


A. THE YOUNGER DOCTRINE— EQUITABLE ABSTENTION 

The Supreme Court limited the ability of federal courts to enjoin or otherwise to interfere with state judicial proceedings 
in Younger v. Harris and subsequent decisions. ™™ In Younger plaintiffs sought a federal injunction against a state criminal 
prosecution on the ground that the state statute alleged to have been violated was unconstitutionally vague. The Court 


18098 US.C. § 1446(b). See, e.g., Eyak Native Village v. Exxon Corp., 25 F.3d 773, 779 (9th Cir. 1994), cert. denied, 513 U.S. 1102 (1995) (plaintiffs? 


reply brief, filed two years after commencement of action in state court, set forth removable federal claim which triggered thirty-day 
removal period). 


Eyak, 25 F.3d at 779. 
18228 US.C.§ 1446(d). 
18398 U.S.C. § 1447(c). 
18474 
185d. (emphasis added). 
186 Carnegie-Mellon University v. Cohill, 484 U.S. 343 (1988). 


Colorado River Water Conservation District v. United States, 424 U.S. 800, 813 (1976). See also Railroad Commission v. Pullman Co., 312 U.S. 
496 (1941). 


The Supreme Court did “often acknowledge[] that federal courts have a strict duty to exercise the jurisdiction that is conferred upon them 
by Congress? Quackenbush v. Allstate Insurance Co., 517 U.S. 706, 716 (1996) (citations omitted). Nevertheless, the Court went on to observe: 
“This duty is not, however, absolute . . . Indeed, we have held that federal courts may decline to exercise their jurisdiction, in otherwise 
exceptional circumstances, where denying a federal forum would clearly serve an important countervailing interest, for example, where 
abstention is warranted by considerations of proper constitutional adjudication, regard for federal-state relations, or wise judicial adminis- 
tration. ... Id. (citations and internal quotation marks omitted). The Court recognized, however, that abstention from the exercise of federal 
jurisdiction was the exception, not the rule, and it should rarely be invoked. Ankenbrandt v. Richards, 504 U.S. 689, 705 (1992). 


18 Pennzoil Co. v. Texaco Inc., 481 U.S. 1, 11 n.9 (1987). 
ne Younger v. Harris, 401 U.S. 37 (1971). 
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held that such an injunction could be granted only in extraordinary circumstances to prevent immediate irreparable 
injury. Such a standard is not met when the federal plaintiff has a defense in the state proceeding. Such a defense is 
regarded as an adequate remedy at law even where the pendency of the criminal prosecution is alleged to chill First 
Amendment rights incidentally. The Court held that the result was also commanded by principles of federalism, comity, 
and equality. 

Recognizing that, in some circumstances, state court defendants should not be subjected to trial, the Younger Court 
established some exceptions to its broad policy of nonintervention. When state court criminal prosecutions are brought 
in bad faith or for the purpose of harassment (such as repeated prosecutions without any hope of ultimately securing a 
conviction), federal equitable principles justify intervention.” The Younger Court explained that there might be “extraor- 
dinary circumstances in which the necessary irreparable injury can be shown even in the absence of the usual prerequi- 
sites of bad faith and harassment:”’” The Court in Younger further noted the possibility “‘that a statute might be flagrant- 
ly and patently violative of express constitutional prohibitions in every clause, sentence and paragraph, and in whatever 
manner and against whomever an effort might be made to apply it?” 

Although Younger arose as a suit to enjoin a pending state criminal proceeding, the Younger doctrine has expanded 
substantially. In a companion case, the Court held that declaratory judgment actions were also barred when injunctions 
against pending state criminal proceedings were unavailable.'** The Court has expanded Younger beyond state court 
criminal proceedings. In Huffman v. Pursue Ltd. the Court applied Younger to an attempt to enjoin a state court nuisance 
proceeding based on alleged violations of state obscenity statutes.” Noting that the statutes were closely related to and 
in aid of criminal statutes, the Court held that abstention was required. The Court regarded as open the issue of whether 
Younger considerations applied to all civil proceedings,” However, the Court applied Younger to civil cases in which the 
state was a party in civil enforcement proceedings.'” It also applied the Younger doctrine to civil proceedings involving 
important state interests in which the state was not a party where the state court’s ability to exercise a particular judicial 
function was at issue.'”* 

In addition to expanding Younger from criminal to civil proceedings in which the state had an important interest, the 
Court applied Younger to pending state administrative proceedings.” In Middlesex County Ethics Commission v. Garden 
State Bar Association the Court relied on the Younger doctrine to deny a federal injunction against state bar disciplinary 
proceedings. The Court justified that decision, in part, on the close relationship between lawyer disciplinary proceed- 
ings and the supervisory role played by the state courts. In Ohio Civil Rights Commission v. Dayton Christian Schools 
Inc., a sectarian school, the respondent in a state administrative proceeding involving alleged gender-based employ- 


«ce, 


11 Perez y, Ledesma, 401 U.S. 82, 85 (1971).This inquiry largely hinges, the lower federal courts have since emphasized, upon a showing of the 
subjective motivation of the state authority in bringing the proceeding. This has proven to be a difficult task for plaintiffs. 


Younger, 401 U.S. at 53. See also Kugler v. Helfant, 421 U.S. 117, 124-25 (1975). The Kugler Court observed that such circumstances would 
involve the state court or agency being “incapable of fairly and fully adjudicating the federal issues before it.” Bias might be one such cir- 
cumstance, as in Gibson v. Berryhill, 411 U.S. 564 (1973), but plaintiffs otherwise faced uphill challenges in invoking this second exception 
to abstention. See Diamond “D” Construction Corp. v. McGowen, 282 F.3d 191, 201-2 (2d Cir. 2002) (“extraordinary circumstances” exception 
did not apply where plaintiff could pursue state mandamus relief for state agency’s alleged delay in conducting administrative proceedings); 
Lawson v. City of Buffalo, 2002 U.S. App. LEXIS 25876 (2d Cir. Dec. 16, 2002) (“irreparable harm” exception to Younger inapplicable in due 
process contest of state criminal court order of demolition of plaintiffs’ homes where no demolition order was currently in effect and any 
future order could be appealed in state court); Employers Resource Management Co. v. Shannon, 65 F.3d 1126 (4th Cir. 1995), cert. denied, 
516 U.S. 1094 (1996) (refusing to find “extraordinary circumstances” to Younger abstention in federal action since there was no showing that 
state commission was incapable of reviewing ERISA (Employee Retirement Income Security Act) federal preemption claim in context of 
state administrative proceeding). 

Younger, 401 U.S. at 53-54 (quoting Watson v. Buck, 313 U.S. 387, 402 (1941)). The Supreme Court in Younger used the “patently violative” 
exception as an illustration of “extraordinary circumstances” in which an exception might be justified. The Court, however, never further 
defined this exception or indicated what other “extraordinary circumstances, if any, would fit into it. The “possible unconstitutionality of a 
statute ‘on its face’ does not in itself justify an injunction against good faith attempts to enforce it} especially absent “any showing of bad 
faith, harassment, or any other unusual circumstance that would call for equitable relief? Id. at 53-54. 


194 ee Samuels v. Mackell, 401 U.S. 66 (1971). 
°° Huffman v. Pursue Ltd., 420 U.S. 592 (1975). 
See, e.g., Pennzoil, 481 U.S. at 14 n.12; Moore v. Sims, 442 U.S. 415, 423 n.8 (1979). 


197 See Trainor v. Hernandez, 431 U.S. 434 (1977). 
198 


193 


196 


See, e.g., Pennzoil, 481 U.S. at 11 (proceeding to enforce judgment on tortuous inducement of breach of contract); Moore, 442 U.S. 415 (1979) 
(child neglect statutes); Juidice v. Vail, 430 U.S. 327 (1977) (contempt of court proceedings). 


1 Middlesex County Ethics Commission v. Garden State Bar Association, 457 U.S. 423 (1982). 
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ment discrimination, sought a federal injunction against the pending state administrative proceeding.” In applying 
Younger, the Court emphasized the important state interest in rooting out employment discrimination, and the federal 
plaintiff’s opportunity to raise the First Amendment claim in the administrative proceeding, as justifying its refusal to 
permit the district court to entertain suits challenging the validity of administrative enforcement proceedings on First 
Amendment grounds. 

By contrast, in its decision in New Orleans Public Service Inc. v. Council of City of New Orleans, a Section 1983 challenge 
to the operation of a city council utility rate order on the grounds of federal preemption, the Court balked at extending 
Younger abstention beyond nonjudicial state proceedings.’ The Court noted that “it has never been suggested that 
Younger requires abstention in deference to a state judicial proceeding reviewing legislative or executive action?” To the 
contrary, “[s]uch a broad abstention requirement would make a mockery of the rule that only exceptional circumstances 
justify a federal court’s refusal to decide a case in deference to the States.”””’ Analyzing the city council’s rate-making pro- 
ceeding and the subsequent state court challenge to it, the Court determined that the rate-making decision itself was a 
completed legislative action and that the state court review was not an extension of the legislative process. The sought- 
after federal court relief accordingly did not represent “the interference with ongoing judicial proceedings against which 
Younger was directed?” 

In sum, a number of federal courts have since adopted in slightly varying formulations a three-part threshold test 
derived from Middlesex County Ethics Commission for assessing the propriety of invoking Younger.” Under this analysis, 
absent extraordinary circumstances inherent in the exceptions stated in Younger, abstention is generally proper when (1) 
there are ongoing state adjudicative proceedings, which (2) implicate important state interests, and which (3) provide an 
adequate opportunity to raise the plaintiff’s federal claims. 

As for the last point, a key assumption of the Younger doctrine is that plaintiffs should be able to assert federal defens- 
es to a state proceeding in the course of that single state court proceeding.” If the underlying state proceedings afford 
plaintiffs a timely opportunity to present their federal claims, then abstention is not appropriate.”” Thus, in Dayton 
Christian Schools, a question was as to whether the federal court plaintiffs could have raised their First Amendment 
defense in the course of the proceeding.” The Court assumed that they could not, but the Court nonetheless observed 
that the school could have raised its federal claims in the state court appeal of any state administrative orders.” 


Ohio Civil Rights Commission v. Dayton Christian Schools Inc., 477 U.S. 619 (1986). 
201 New Orleans Public Service Inc. v. Council of City of New Orleans, 491 U.S. 350 (1989). 
Id. at 368. 

20374, (citations omitted). 

td, at 372. 


E.g., Joseph A. v. Ingram, 275 F.3d 1253, 1267 (10th Cir. 2002); Diamond “D” Construction Corp. v. McGowan, 282 F.3d 191 (2d Cir. 2002); 
Green v. City of Tucson, 255 F.3d 1086, 1095-96 (9th Cir.), cert. dismissed, 533 U.S. 966 (2001); Wightman v. Texas Supreme Court, 84 F.3d 188, 
189 (5th Cir. 1996), cert. denied, 519 U.S. 1080 (1997); Brooks v. New Hampshire Supreme Court, 80 F.3d 633, 638 (1st Cir. 1996); Fieger v. 
Thomas, 74 F.3d 740, 743-44 (6th Cir. 1996); 


*6«rhis doctrine of federal abstention rests foursquare on the notion that, in the ordinary course, ‘a state proceeding provides an adequate 
forum for the vindication of federal constitutional rights.” Diamond “D” Construction Corp., 282 F.3d at 198 (quoting Cullen v. Fliegner, 18 
E3d 96, 103 (2d Cir.), cert. denied sub nom. Tuxedo Union Free School District v. Cullen, 513 U.S. 985 (1994) ) (citing Kugler v. Helfant, 421 
U.S. 117, 124 (1975)). 


"The Supreme Court in Juidice v. Vail, 430 U.S. 327, 337 (1977), emphasized: “Here it is abundantly clear that [plaintiffs] had an opportunity to 
present their federal claims in the state proceedings. No more is required to invoke Younger abstention ... .[Plaintiffs] need be accorded only 
an opportunity to fairly pursue their constitutional claims in the ongoing state proceedings, and their failure to avail themselves of such 
opportunities does not mean that the state procedures were inadequate” (citations and footnotes omitted). Younger abstention “naturally 
presupposes the opportunity to raise and have timely decided by a competent state tribunal the federal issues involved.” Gibson v. Berryhill, 
411 U.S. 564, 577 (1973). See also Pennzoil Co., 481 U.S. at 14 (quoting Moore, 442 U.S. at 432) (holding that “the burden on this point rests 


>» 


on the federal plaintiff to show ‘that state procedural law barred presentation of [its] claims”) 
Dayton Christian Schools, 477 U.S. at 619. 


Id. at 629 (“[I]t is sufficient under Middlesex ... that constitutional claims may be raised in state-court judicial review of the administrative 
proceeding.”). Similarly, in Huffman v. Pursue Ltd., 420 U.S. 592, 608 (1975), the Supreme Court concluded that, where the plaintiff had not 
exhausted state court appeals, abstention was appropriate. The Dayton Christian Schools and Huffman decisions should not be confused 
with either Patsy v. Board of Regents, 457 U.S. 496 (1982), or Monroe v. Pape, 365 U.S. 167 (1961). The Court in Patsy held that exhaustion of 
administrative remedies was not required under Section 1983. In Monroe the Court held that exhaustion of state judicial remedies was not a 
prerequisite to litigation under Section 1983. The Dayton and Huffman holdings do not undermine either rule; rather they prohibit injunc- 
tive relief against ongoing administrative or judicial proceedings. 
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Many lower federal court decisions have since hinged their Younger abstention analyses upon finding the state forum to 
be an adequate outlet for the raising of federal claims. For example, in affirming abstention in a suit seeking an injunc- 
tion against the prosecution of a state attorney discipline complaint in Fieger v. Thomas, the Sixth Circuit held that the 
state proceedings gave adequate opportunities for plaintiff to raise his constitutional challenges to the grievance proce- 
dures.?! The Sixth Circuit noted that, even if the attorney disciplinary board could not declare a rule of professional con- 
duct unconstitutional, the board could still refuse to enforce the rule or otherwise narrowly construe it.’ Similarly, in 
Hirsh v. Justices of the Supreme Court, another decision upholding abstention in a challenge to lawyer disciplinary proceed- 
ings, the Ninth Circuit found Younger to be satisfied.”'* The Ninth Circuit’s finding is notwithstanding that the state constitu- 
tion precluded the bar from considering federal constitutional claims since discretionary state judicial review was available.’ 

The adequate state forum factor also frequently arises in the specific context of institutional reform litigation raising 
systemic constitutional challenges to the administration of state agency or court proceedings. These cases generally pres- 
ent the issue of whether broad-ranging federal court challenges to procedural deficiencies in child welfare, public bene- 
fits, and other adjudicatory systems should be dismissed due to asserted opportunities for plaintiffs to raise these same 
systemic claims in the very state court and administrative hearings that form the bases for the litigation. The decisions 
produced somewhat mixed outcomes.’"* 

The Younger doctrine further presupposes an ongoing state proceeding. If no state court proceeding is actually pend- 
ing at the commencement of the federal litigation, both declaratory and injunctive relief may be available to the federal 
plaintiff." In Ankenbrandt v. Richards, a diversity action brought by a mother on behalf of her children and alleging torts 
of physical and sexual abuse committed by her former husband and his companion, the Court held the application of 


Younger abstention to be erroneous since the state proceedings had concluded prior to the filing of the federal lawsuit.’"* 


210 Fieger v. Thomas, 74 F.3d 740 (6th Cir. 1996). 


HTA, at 747-48; see also Dayton Christian Schools, 477 U.S. at 629 (noting that a holding that the state agency could not interpret its own statu- 


tory mandate in light of federal constitutional principles would be an “unusual doctrine”). 
Hirsh v. Justices of the Supreme Court, 67 F.3d 708 (9th Cir. 1995). 


Id. at 713. See also Brooks v. New Hampshire Supreme Court, 80 F.3d 633 (1st Cir. 1996) (abstention upheld in challenge to enforcement of 
confidentiality of attorney disciplinary proceedings rule, where state court appeal, despite its being closed to the public, still presented ade- 
quate opportunity to litigate federal claims); Doe v. Connecticut, 75 F.3d 81 (2d Cir. 1996) (abstention invoked in doctor’s Americans with 
Disabilities Act federal court challenge to state’s administrative disciplinary action seeking revocation of his license since state proceedings 
implicated important state interests and plaintiff could assert federal statutory claims in context of eventual court appeal); Wightman v. 
Texas Supreme Court, 84 F.3d 188 (5th Cir. 1996), cert. denied, 519 U.S. 1080 (1997) (constitutional objections could be raised at multiple 
stages of attorney discipline administrative proceedings and on appeal, thus satisfying Younger abstention). But cf. Meredith v. Oregon, 2003 
WL 549362 (9th Cir. 2003) (affirming denial of abstention where plaintiff did not have adequate or timely opportunity to raise constitution- 
al challenge to administrative enforcement action for erecting a sign on vacant property without a permit). 


212 


213 


714 See, e, g. Gerstein v. Pugh, 420 U.S. 103, 107 n.9 (1975) (Younger distinguished by Supreme Court in challenge to state court procedures of 


pretrial detention of persons without judicial finding of probable cause since issue raised by plaintiffs “could not be raised in defense of the 
criminal prosecution, the federal injunctive order to hold preliminary hearings was not directed at the state prosecutions, and the order 
“could not prejudice the conduct of the trial on the merits”); LaShawn A. v. Kelly, 990 F.2d 1319 (D.C. Cir. 1993), cert. denied sub nom. Kelly v. 
LaShawn A. by Moore, 510 U.S. 1044 (1994) (abstention rejected in child welfare system challenge brought by foster care children, where 
state Family Division case law precedent indicated that those proceedings were a “questionable vehicle” for raising plaintiffs “multifaceted 
request for broad-based injunctive relief based on the Constitution and on federal and local statutory law”). But see Hansel v. Town Court, 56 
E3d 391 (2d Cir.), cert. denied, 516 U.S. 1012 (1995) (abstention applied in challenge to constitutionality of use of nonlawyer judges in town 
criminal court system, where, even though state’s highest court had already declared this type of system constitutional, federal court still 
determined that plaintiff could raise federal claims in state court); Joseph A. v. Ingram, 275 F.3d 1253 (10th Cir. 2002) (abstention affirmed 
in consent decree enforcement action brought by state wards who experienced abuse or neglect and alleged lack of meaningful access to 
adoption services, where, although individual children’s court proceedings may not be authorized to hear class actions, they possessed the 
power to consider federal claims, including plaintiffs’ claimed due process violations); J.B. v. Valdez, 186 F.3d 1280 (10th Cir. 1999) (absten- 
tion warranted in challenge to lack of therapeutic services for disabled children in child welfare system, where plaintiffs failed to show that 
state children’s court could not adjudicate federal claims during periodic review proceedings); Pompey v. Broward County, 95 F.3d 1543 
(11th Cir. 1996) (procedural bar to raising constitutional claims in state courts, not whether claims will be successful on the merits, is perti- 
nent inquiry in ordering that abstention precluded federal court from issuing injunctive relief on behalf of individuals alleging incarceration 
for failure to make child support payments following contempt hearings devoid of due process protections). 

See Steffel v. Thompson, 415 U.S. 452 (1974); Wooley v. Maynard, 430 U.S. 705 (1977). In Wooley the Supreme Court found abstention to be 
improper where the federal plaintiff had been subjected to repeated state prosecutions for his practice of covering the “live free or die” 
motto on the New Hampshire license plates that he was required to purchase to drive his automobile. 


Ankenbrandt, 504 U.S. at 689. 
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The Court reasoned that Younger had never been applied “when no state proceeding was pending nor any assertion of 
important state interests made?!” A determination of whether state proceedings are actually “pending” at the time of the 
federal action being brought can be confusing, especially in institutional reform cases.’'* Nevertheless the determination 
may prove to be pivotal to the court’s decision to abstain.” Although the Younger doctrine severely limits the federal 
court’s ability to enjoin pending state court proceedings, the mere existence of a state court proceeding with some rela- 
tionship to the litigants or issues involved in a federal court case does not, standing alone, justify the invocation of 
Younger. The Middlesex three-part test is triggered, the Ninth Circuit in Green v. City of Tucson held, “only when the 
threshold condition for Younger abstention is present—that is, when the relief sought in federal court would in some 
manner directly ‘interfere’ with ongoing state proceedings.”””” The Green court concluded that abstention was not called 
for in a federal action contesting the constitutionality of a state statute making incorporation of a territory contingent 
upon the consent of the neighboring city or town despite parallel state court proceedings involving similar issues.””! 
Other courts adhered to this principle of “interference” being a key component of the Younger analysis.” 


B. PULLMAN ABSTENTION 

When federal constitutional claims arise from unsettled issues of state law, federal courts have discretion to abstain from 
exercising jurisdiction. When they do so, the federal courts avoid predicting what state courts would decide and permit 
the state courts the first opportunity to interpret state law. Doing so may also dispose of the need of the federal court to 
decide the federal constitutional issue later. 


“171d at 705. 


8 Th institutional reform cases, federal courts may invoke abstention even where the relief sought does not target a specific state court pro- 
ceeding. In Joseph A. v. Ingram, 275 F.3d 1253 (10th Cir. 2002), the court abstained from enforcing a consent decree mandating access to 
child adoption services even though plaintiffs did not seek to enjoin any specific state proceeding. The court ruled that Younger applied 
because enforcement of at least some of the consent decree provisions would require “interference with the operations of the Children’s 
Court in an insidious way in that the [decree] ... expressly prevents the Department’s employees from recommending a range of planning 
options for children who are in the Department’s custody.’ The court viewed this as having the parallel effect of an injunction or declaratory 
judgment, which essentially precluded the state court from considering those options. Id. at 1268-69; see also Anthony v. Council, 316 F.3d 
412, 419-21 (3d Cir. 2003) (abstention upheld in litigation brought by persons who had been seeking right to counsel and had been held in 
civil contempt for failure to comply with child support orders; retroactive relief would implicate past contempt proceedings and prospective 
relief regarding plaintiffs’ open cases would implicate a “comprehensive and fluid system,’ which must be “viewed as a whole” for abstention 
purposes); J.B., 186 F.3d at 1291 (abstention applied to child welfare litigation continuing jurisdiction of state court to modify child’s dispo- 
sition, coupled with mandatory periodic review hearings, constituted ongoing state judicial proceedings); Luckey v. Miller, 976 E2d 673, 677-78 
(11th Cir. 1992) (abstention affirmed in constitutional challenge to adequacy of state indigent criminal defense system, where, although plain- 
tiffs did not seek to restrain any single criminal prosecution or contest any conviction, this “only functions to set up an empty syllogism by 
which plaintiffs may argue that their intent is not to interfere with pending prosecutions”). Cf. Meachem v. Wing, 77 F. Supp. 2d 431, 442-43 
(S.D.N.Y. 1999) (court declined to abstain in challenge to public assistance fair hearing procedures where “Article 78” state court proceedings 
could be filed to contest the administrative decisions terminating benefits; these did not constitute ongoing state appellate proceedings); 
Marisol A. v. Giuliani, 929 F. Supp. 662, 688-89 (S.D.N.Y. 1996), aff'd on other grounds, 126 F.3d 372 (2d Cir. 1997) (abstention inappropriate in 


child welfare systemic litigation where state defendants could not point to any state court proceeding being improperly challenged). 
719 See, e, g» Canatella v. California, 304 F.3d 843, 850-52 (9th Cir. 2002) (analysis of when state bar disciplinary action commences leads court 
to find abstention unwarranted, as no state proceeding was ongoing); Zaharia v. Cross, 216 F.3d 1089 (10th Cir. 2000) (state criminal pro- 
ceeding was ongoing and abstention was appropriate where plaintiff could apply to state court to modify or dismiss contested restraining 


order or could otherwise appeal it to state district court and raise federal claims). 

Green v. City of Tucson, 255 E3d 1086 (9th Cir.), cert. dismissed, 533 U.S. 966 (2001). Id. at 1091. “Absent ‘extraordinary circumstances; 
Younger abstention is appropriate only when (1) there are ongoing state judicial proceedings; (2) the proceedings implicate important state 
interests; and (3) the state proceedings provide the plaintiff with an adequate opportunity to raise the federal claims.” Id. at 1097. 


220 


221 The individual federal plaintiffs in Green were not parties to the state court proceedings, and, while they did not seek intervention in the 


state forum, the court held that neither Younger nor corollary “day in court” or exhaustion doctrines imposed upon them an “obligation to 
intervene in state court litigation raising issues similar to those that the plaintiff wishes to raise in federal court.” Green, 255 E3d at 1103. 


722 Soe Green, 255 E3d at 1098 n. 15 (collecting decisions from other circuits); see also Columbia Basin Apartment Association v. City of Pasco, 
268 E3d 791, 800-801 (9th Cir. 2001) (following Green in upholding Younger abstention to challenge by landlords to city’s efforts in state 
court to enforce ordinance regulating rental dwelling units); Joseph A., 275 E3d at 1272 (“Younger governs whenever the requested relief 
would interfere with the state court’s ability to conduct proceedings, regardless of whether the relief targets the conduct of a proceeding 
directly.’); J.B., 186 E3d at 1291-92 (placing federal court “in the role of making dispositional decisions such as whether to return the child 
to his parents” would prevent state court from carrying out its functions, thus requiring abstention in child welfare action). 
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1. The Pullman Doctrine 


This aspect of abstention, known as Pullman abstention, was announced in Railroad Commission v. Pullman Co. In 
Pullman the railroad sued a state regulatory agency; the railroad challenged on Fourteenth Amendment grounds the 
requirement that all trains in Texas have a conductor in each sleeping car. Employment in the railroad industry was 
racially segregated; whites were employed as conductors, while blacks performing similar work were employed as 
porters. Thus the regulation had a discriminatory impact on blacks. 

The Supreme Court held that the authority of the regulatory agency to issue the challenged requirement was unclear 
under state law. Reasoning that resolution of the question could obviate the need to decide the constitutional issue, the 
Court ruled that the unclear issue of state law should be resolved in state court before a federal court adjudicated the con- 
stitutional challenge. Thus the Court required the district court to abstain to enable the parties to litigate the unclear 
question of state regulatory authority in state court. 

Pullman abstention is therefore appropriate when (1) the federal court is presented with an ambiguous or uncertain 
provision of state law and (2) state court interpretation of the state-law issue may avoid the federal constitutional ques- 
tion.”* Mere ambiguity in state law is insufficient—Pullman abstention also involves a “discretionary exercise of the 
court’s equity powers?” The Court acknowledged that, “in the abstract; the possibility of limiting constructions always 
existed. Nonetheless, the Court stated that “the relevant inquiry is not whether there is a bare, though unlikely, possibility 
that state courts might render adjudication of the federal question unnecessary”? Rather, the Court noted that it had 
“frequently emphasized that abstention is not to be ordered unless the statute is of an uncertain nature, and is obviously 
susceptible of a limiting construction’”””” Thus the ambiguity in state law must be such that a clarifying construction 
would eliminate the need to reach the constitutional issue or at least alter it substantially. 

Because the purpose of Pullman abstention is to avoid the unnecessary decision of unsettled questions of constitutional 
law, its use is improper when “the unconstitutionality of the particular state action under challenge is clear:”** For the 
same reason, many federal courts refuse to apply the doctrine in cases raising claims that state law is inconsistent with 
federal statutory law.”” Although such claims are constitutional in the sense that they implicate the supremacy clause, they 
raise no substantive constitutional rights.” Since Pullman abstention necessarily results in delayed piecemeal adjudica- 
tion, the Court is somewhat less inclined to sanction abstention in cases involving federal First Amendment challenges.” 

State constitutions frequently contain provisions similar to the substantive provisions of the United States 
Constitution. Those provisions could be an alternative basis under state law for enjoining challenged state conduct.” 


°23 Railroad Commission v. Pullman Co., 312 U.S. 496 (1941). Justice Scalia underscored the distinctive nature of this brand of “abstention” by 


noting: “To bring out more clearly .. . the distinction between those circumstances that require dismissal of a suit and those that require 
postponing consideration of its merits, it would be preferable to speak of Pullman ‘deferral? Pullman deferral recognizes that federal courts 
should not prematurely resolve the constitutionality of a state statute ....’ Growe v. Emison, 507 U.S. 25, 32 n.1 (1993). 
** Circuit courts articulated the Pullman factors in slightly different ways. See Fireman's Fund Insurance Co. v. City of Lodi, 302 F.3d 928, 939-40 
(9th Cir. 2002), cert. denied, 123 S. Ct. 1754 (2003); Ford Motor Co. v. Meredith Motor Co., 257 F.3d 67, 71 (1st Cir. 2001); Planned Parenthood 
v. Farmer, 220 F.3d 127, 149-50 (3d Cir. 2000); Williams v. Lambert, 46 F.3d 1275, 1281 (2d Cir. 1995). 
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“Baggett v. Bullitt, 377 U.S. 360, 375 (1964). 
8 Hawaii Housing Authority v. Midkiff, 467 U.S. 229, 237 (1984). 
Tg (quoting Zwickler v. Koota, 389 U.S. 241, 251 n.14 (1967)). 


P8 Thornburgh v. American College of Obstetricians, 476 U.S. 747, 756 (1986). 


229 See 17A CHARLES A. WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE § 4242, at 51 (2d ed. 1998); Skipper v. Hambelton Meadows Architectural 


Review Commission, 996 F. Supp. 478, 482-85 (D. Md. 1998); United Services Automobile Association v. Muir, 792 F.2d 356 (3d Cir. 1986), cert. 
denied sub nom. Grode v. United Services Automobile Association, 479 U.S. 1031 (1987); Federal Home Loan Bank Board v. Empie, 778 F.2d 
1447 (10th Cir. 1985). 

See Fireman's Fund Insurance Co., 302 F.3d at 939 n.12 (noting prior holdings, with one decision to the contrary, that preemption is not a 
“constitutional issue” justifying Pullman abstention). 
231 See City of Houston v. Hill, 482 U.S. 451, 467-68 (1987); see also Harman v. Forsennius, 380 U.S. 528, 535 (1965); Mangual v. Rotger-Sabat, 
317 E3d 45, 63-64 (1st Cir. 2003) (court refused to abstain in challenge to unambiguous criminal libel statute and noted that delay involved 
in abstention was problematic where First Amendment rights were implicated). 
See Louisiana Debating and Literary Association v. City of New Orleans, 42 F.3d 1483, 1493 (5th Cir. 1995) (if state or local statute or ordi- 
nance is subject of challenge, any asserted state constitutional claims should be “so interrelated” as to render state law ambiguous for 
Pullman abstention purposes). 
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However, the Court held that federal courts need not abstain to permit state courts to address first state constitutional 
provisions that are counterparts of federal provisions; the Court observed that a contrary rule “would convert abstention 
from the exception into the general rule?” When states had unique constitutional provisions with no federal counter- 
part, the Court required abstention.”™* 

Advocates should be aware that the inclusion of supplemental state claims in a federal constitutional lawsuit increases 
the risk of Pullman abstention. If the supplemental claim offers an alternative basis for resolving the litigation and for 
obviating the need to construe the Constitution, its inclusion invites abstention. Therefore the increased risk of absten- 
tion should be taken into account before including a supplemental state-law claim as an alternative basis for relief in con- 
stitutional litigation.” Although the inclusion of supplemental claims can increase the risk of abstention, their omission 
does not eliminate the risk. If the state law that purportedly authorizes the challenged conduct is unclear, Pullman 
abstention remains a threat.”® While a parallel state proceeding is not required for Pullman abstention, a pending state 
court action may in fact make it more likely that the federal court will abstain. In Ford Motor Co. v. Meredith Motor Co. the 
First Circuit found the federal court plaintiff’s concurrently pending state court appeal of the underlying state agency 
decision to constitute an additional factor justifying Pullman abstention.” The court was persuaded by the state court 
appeal’s potential to moot the federal issues and consequently stayed the federal action pending final review of the 
agency decision in the state court system.”* 


2. England Reservations and Practice 


Once a court invokes Pullman abstention, it generally will retain jurisdiction and stay proceedings regarding the federal 
constitutional issues while the plaintiff litigates the unclear question of state law through the state’s highest court.” In 
the state court action the plaintiff must not only present the state-law question but also ask the state court to construe it 
in light of the federal issue, which must be expressly reserved (an “England reservation”). Failure to reserve the federal 
issue has consequences.”"' It precludes a later return to federal court for its resolution.” Failure to inform the state court 
of the federal issue also precludes a later return to federal court.” Thus, following an order of abstention, the state court 


> Examining Board of Engineers, Architects and Surveyors v. Otero, 426 U.S. 572, 598 (1976). See also Wisconsin v. Constantineau, 
400 U.S. 433 (1971). 


Reetz v. Bozanich, 397 U.S. 82 (1970) (requiring Pullman abstention to enable Alaska courts to construe unique and previously unconstrued 
provision of Alaska Constitution regarding the privilege of fishing). See also Harris County Commissioners Court v. Moore, 420 U.S. 77, 85 n.8 
(1975) (requiring abstention to enable Texas courts to construe state constitution because challenged statute was part of “an integrated 
scheme of related constitutional provisions, statutes, and regulations”); Columbia Basin Apartment Association v. City of Pasco, 268 E3d 791, 
806 (9th Cir. 2001) (abstention justified where detailed analysis of state constitutional counterpart of Fourth Amendment revealed signifi- 
cant differences). 
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In Bad Frog Brewery Inc. v. New York State Liquor Authority, 134 F.3d 87 (2d Cir. 1998), the Second Circuit declined to apply Pullman absten- 
tion due to the presence of a First Amendment challenge based on specific prohibition of speech even though the interpretations of related 
state regulations were unclear. The court dismissed plaintiff’s state damage claims and declined to exercise supplemental jurisdiction due to 
their raising novel or complex issues of state law. 

Tn Pustell v. Lynn Public Schools, 18 E3d 50, 53 n.5 (1st Cir. 1994), the First Circuit observed that the plaintiffs could not “avoid [Pullman] 
abstention by excluding crucial state law issues from their pleadings.” The unsettled nature of state home schooling statutes and regulations, 
coupled with the particularly local nature of educational policy, led the court to uphold abstention. 

Ford Motor Co. v. Meredith Motor Co., 257 F.3d 67 (1st Cir. 2001). 

Id. at 72-73; see also Fetish and Fantasy Halloween Ball Inc. v. Ahern Rentals Inc., No.01-16151, 2002 U.S. App. LEXIS 16767, at *5-9 (9th Cir. 
Aug. 15, 2002) (Pullman abstention upheld where pending state court action could provide construction of state attachment statute that 
would avert due process challenge). Cf Arizonans for Official English v. Arizona, 520 U.S. 43, 78 (1997) (noting that pending state supreme 
court appeal concerning interpretation of state constitutional amendment may greatly simplify adjudication of federal constitutional issues). 
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239 See ERWIN CHEMERINSKY, FEDERAL JURIDICTION § 12.2.1, at 737 (3d ed. 1999), 


9 England v. Louisiana State Board of Medical Examiners, 375 U.S. 411 (1964). 


*41 A claim of federal preemption of a clearly applicable state statute can be the subject of an England reservation, allowing the plaintiff to return 


to federal court to litigate the preemption issue. See Fleet Bank v. Burke, 160 E3d 883, 893 (2d Cir. 1998), cert. denied, 527 U.S. 1004 (1999). 
England, 375 U.S. 421-22. 
Id.; Government Employees v. Windsor, 353 U.S. 364 (1957). 


242 


243 


FEDERAL PRACTICE MANUAL FOR LEGAL AID ATTORNEYS 


43 


44 


CHAPTER 2 Jurisdiction 


action must describe the nature of the constitutional issue in some detail but must expressly reserve its determination for 
the federal court.” 

An express England reservation has three elements: (1) explicit expression to the state tribunal of an intent to return to 
federal court in the wake of an adverse state determination, if any; (2) explicit notification to the state tribunal of the fed- 
eral questions that would be reserved; and (3) an absence of voluntary litigation by the reserving party of the federal 
questions that would be preserved for federal trial.” 


3. State Certification as a Pullman Alternative 


If the forum state has a procedure by which its highest court answers state-law questions certified to it, a federal court 
can potentially obtain an authoritative ruling on ambiguous issues of applicable state law. Although certification proce- 
dures vary widely among the states, most states accept certified questions from the U.S. Supreme Court, any federal court 
of appeals, or any U.S. district court. Other states accept certified questions from specified federal courts. Several states 
have no apparent procedure for the certification of questions of state law from the federal courts.”* State procedures to 
certify the question of state law to the state’s highest court can significantly shorten the delay associated with Pullman 
abstention. In Arizonans for Official English v. Arizona the Court discussed and endorsed the concept of state court certi- 
fication of novel or unsettled questions of state law as a more suitable “cautious approach” which now covers territory 
once dominated by Pullman abstention and which often proves in practice to avoid the protracted, expensive litigation 
frequently associated with the doctrine.” 

Ina state with no available or adequate certification procedure, the delay associated with Pullman abstention requires 
a careful evaluation of whether the prospect of eventual return to district court is worth the wait; the alternative is to 
abandon the federal action and present both the state and federal issues to a state court for resolution in a single action. 
Although Pullman abstention can cause long delay, minimizing the impact of delay is possible in appropriate cases by 
seeking preliminary injunctive relief pending abstention. Federal courts retain full equitable power to issue preliminary 
relief to preserve the status quo while the parties seek clarification of state law in state court.” 


C. BURFORD ABSTENTION 


In Burford v. Sun Oil Co. the Supreme Court ordered the dismissal of a federal suit challenging the reasonableness under 
Texas law of a state commission's decision to grant a permit to drill oil wells.” The Court created what has become 
known as Burford abstention to avoid the potentially disruptive impact that federal court intervention would have had on 
the state’s efforts to maintain a unique and complex administrative structure to regulate a vital state activity. 

Defendants often attempt to rely on language in Burford to assert a broader doctrine of abstention based simply on the 
existence of a complex state administrative or regulatory pattern. Such a reading of the Burford decision, however, ignores 
the many unique factors involved in Texas regulation of oil and gas. The reasonableness of the particular permit to drill 
oil wells at issue in Burford was not itself of “transcendent importance’ However, federal court review of reasonable- 
ness, under state law, “where the state had established its own elaborate review system for dealing with the geological 
complexities of oil and gas fields, would have had “an impermissibly disruptive effect on state policy for the management 
of those fields.””*' Because the “exercise of equitable jurisdiction by comparatively unsophisticated Federal District 


“The Supreme Court reaffirmed the England reservation rule in Allen v. McCurry, 449 U.S. 90, 101 n.17 (1980), and in Migra v. Warren City 
School District, 465 U.S. 75, 85 n.7 (1984). 


England reservation must be used carefully. See, e.g., Bernardsville Quarry v. Borough of Bernardsville, 929 F.2d 927, 929 n.1 (3d Cir), cert. 
denied, 502 U.S. 861 (1991) (federal litigants must be careful to make the reservation to the state court, not the federal court); Temple of the 
Lost Sheep Inc. v. Abrams, 930 F.2d 178 (2d Cir.), cert. denied, 502 U.S. 866 (1991) (court disallowed attempted England reservation and dis- 
missed plaintiffs Section 1983 claims on basis of collateral estoppel, where concurrent federal action had been dismissed on Younger 
abstention grounds); see also Hickerson v. City of New York, 146 F.3d 99, 110-11 (2d Cir. 1998), cert. denied, 525 U.S. 1067 (1999) (England 
reservation available only to those litigants who initially choose to proceed in the federal forum, not in state court). 
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246 See 19 CHARLES A. WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE § 4507, at 177-78 (2d ed. 1996). 


Arizonans for Official English v. Arizona, 520 U.S. 43, 76-80 (1997). 

See Babbitt v. United Farm Workers National Union, 442 U.S. 289, 309 n.18 (1979). See generally WRIGHT ET AL., supra note 229, § 4243, at n.14. 
Burford v. Sun Oil Co., 319 U.S. 315 (1943). 

Colorado River, 424 U.S. at 815. 

ld, 
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Courts alongside state-court review had repeatedly led to ‘[d]elay, misunderstanding of local law, and needless federal 


2» 252 


conflict with the state policy,” the Court in Burford held that abstention was warranted. 
The Court in New Orleans Public Service summarized the Burford abstention doctrine as follows: 


Where timely and adequate state-court review is available, a federal court sitting in equity must 
decline to interfere with the proceedings or orders of state administrative agencies: (1) when there 
are “difficult questions of state law bearing on policy problems of substantial public import whose 
importance transcends the result in the case then at bar”; or (2) where the “exercise of federal review 
of the question in a case and in similar cases would be disruptive of state efforts to establish a coher- 


ent policy with respect to a matter of substantial public concern”? 


Burford does not require abstention, the Court in New Orleans Public Service emphasized, simply because a complex 
state administrative process exists. Nor does it mandate abstention in all situations where a federal ruling may potentially 
conflict with state regulatory law or policy.”** The Court in New Orleans Public Service then concluded that Burford 
abstention was unwarranted in the case before it since federal adjudication of the plaintiff’s federal preemption claim 
relating to a city council rate decision and a related “pretext claim” would not result in undue interference with local regu- 
latory policy concerns.””° Even if injunctive relief was ordered against enforcement of the rate order, the Court noted, 
“there is ...no doctrine requiring abstention merely because resolution of a federal question may result in the overturn- 
ing of a state policy?” 

The Court in Quackenbush v. Allstate Insurance Co., narrowly construed Burford abstention and described it as balanc- 
ing the interest in retaining federal jurisdiction against the competing concern for the “independence of state action, 
which, it noted, “only rarely favors abstention” The Court acknowledged that it had “revisited the [Burford] decision 
only infrequently in the intervening 50 years?” The Court noted several factors “unique to that case’ —the difficulty of 
the state regulatory issues, the need for uniform regulation in the oil and gas area and the important state interests 
served by this system, and, “most important[],’ the “detrimental impact of ongoing federal court review of the [state 
agency’s] ... orders, which review had already led to contradictory adjudications by the state and federal courts?’ 

The Quackenbush Court considered whether Burford abstention supplied a proper basis for dismissal, as opposed to a 
stay, of federal actions presenting damages claims. Noting that prior abstention holdings did not supply a “formulaic test 
for determining when dismissal under Burford is appropriate; the Court observed that the power to dismiss was based 
on discretionary doctrines of equity, comity, and federalism.” This had led the Court previously to allow “federal courts 
applying abstention principles in damages actions to enter a stay, but [the Court had ] ... not permitted them to dismiss 
the action altogether[.]””*' The Court held that, while “Burford might support a federal court’s decision to postpone adju- 
dication of a damages action pending the resolution by the state courts of a disputed question of state law,’ federal courts 


252 New Orleans Public Service, 491 U.S. at 360 (quoting Burford, 319 U.S. at 327). 


537d. at 361 (quoting Colorado River, 424 U.S. at 814). See also Hachamovitch v. DeBuono, 159 F.3d 687, 697 (2d Cir. 1998); Tucker v. First 
Maryland Savings and Loan Inc., 942 F.2d 1401, 1405 (9th Cir. 1991). 


New Orleans Public Service, 491 U.S. at 362. 

Id. at 362-63. 

Id. at 363 (quoting Zablocki v. Redhail, 434 U.S. 374, 380 n.5 (1978)). 

Quackenbush v. Allstate Insurance Co., 517 U.S. 706, 728 (1996) (quoting Burford, 319 U.S. at 334). 
Id. at 726 (citation omitted). 

Id, at 725 (citing Burford, 319 U.S. at 327-28) (further citations omitted). 

Id. at 727-28. 

Id. at 730 (citation omitted). 
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“have the power to dismiss or remand cases based on abstention principles only where the relief being sought is equi- 
29262 


table or otherwise discretionary” Burford abstention has been used in 


* federal claims involving insurance, zoning, related land use issues,’ and 


* a Medicaid contract funding challenge.” 


Defendants, however, periodically attempt to rely on Burford in cases involving constitutional rights of individuals, but 
the courts are often reluctant to permit such an expanded use of Burford abstention.” The Second Circuit said: “Burford 
abstention is not required even in cases where the state has a substantial interest if the state’s regulations violate the 
federal constitution.””°° 

The Supreme Court indicated a potential application of Burford in the area of state domestic relations law. In 
Ankenbrandt v. Richards the Court addressed a tort action brought by a mother on behalf of her daughters against their 
father.” The Court stated that, even though the action did not fall within the “domestic relations” exception to federal 
jurisdiction, Burford abstention “might be relevant in a case involving elements of the domestic relationship even when 
the parties do not seek divorce, alimony, or child custody.” Difficult state-law questions bearing on substantial public 
policy problems could be implicated “if a federal suit were filed prior to effectuation of a divorce, alimony, or child cus- 
tody decree and the suit depended on a determination of the status of the parties.” Some federal courts followed the 
suggestion of the Ankenbrandt Court by applying Burford abstention in the domestic relations area.””” 


D. COLORADO RIVER ABSTENTION 


In Colorado River Water Conservation District v. United States the Supreme Court established a fourth type of abstention 
applicable to situations when parallel state and federal litigation were pending.” Colorado River was a water rights case 
involving simultaneous state and federal court proceedings against the United States. Although the federal litigation did 
not fall within Younger, Pullman, or Burford, the Court held that, in a limited number of cases, federal courts must abstain 


26274, at 730-31. Federal courts are applying the Quackenbush language regarding abstention-based stays in damage actions in differing con- 
texts. See, e.g., Coles v. Street, No. 01-3637, 2002 U.S. App. LEXIS 14557, *6 (3d Cir. July 18, 2002) (Quackenbush holding limited to common- 
law damage actions in federal court under diversity jurisdiction and therefore inapplicable to statutory damage actions under federal ques- 
tion jurisdiction); Meyers v. Franklin County Court of Common Pleas, No. 99-4411, 2001 U.S. App. LEXIS 18116,*11 (6th Cir. Aug. 7, 2001) 
(Section 1983 claims for damages stayed under Younger abstention). See generally K. Lesch, Aggressive Application of Federal Jurisdiction 
Under the Younger Abstention Doctrine to Section 1983 Damage Claims, 65 GEORGE WASHINGTON Law REVIEW 645 (1997). Cf. Diamond “D” 
Construction Corp., 282 F.3d at 196 n.2 (“Younger abstention is inappropriate on a claim for money damages”). 


See, e.g., MacDonald v. Village of Northport, 164 F.3d 964 (6th Cir. 1999) (land use); Palumbo v. Waste Technologies Industries, 989 F.2d 
156,159-60 (4th Cir. 1993) (hazardous waste permitting); Law Enforcement Insurance Co. v. Corcoran, 807 F.2d 38 (2d Cir. 1986), cert. denied, 
481 U.S. 1017 (1987) (insurance); Browning Ferris Inc. v. Baltimore County, 774 F.2d 77 (4th Cir. 1985) (permits for sanitary landfills). See 
also Johnson v. Collins Entertainment Co., 199 F.3d 710 (4th Cir. 1999) (gaming industry). But see Izzo v. Borough of River Edge, 843 F.2d 765 
(3d Cir. 1988) (mere existence of land-use regulation does not justify Burford abstention). 


Bethpage Lutheran Service Inc. v. Weicker, 965 F.2d 1239 (2d Cir. 1992). 


See, e.g., Neufeld v. Baltimore, 964 F.2d 347 (4th Cir. 1992) (reversing the trial court’s decision to abstain from deciding plaintiff’s claim that a 
zoning ordinance violated his constitutional rights); Moe v. Brookings County, South Dakota, 659 F.2d 880 (8th Cir. 1981) (administration of 
county poor relief program); Hanna v. Toner, 630 E2d 442 (6th Cir. 1980) (challenge to the conditions of confinement of the county juvenile 
detention home), cert. denied, 450 U.S. 919 (1981); Ramos v. Lamm, 639 F.2d 559 (10th Cir. 1980) (prison conditions suit), cert. denied, 450 
U.S. 1041 (1981); Association for Retarded Citizens of North Dakota v. Olson, 713 F.2d 1384 (8th Cir. 1983) (conditions in facility for mentally 
retarded citizens and their treatment). 
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°° Hachamovitch, 159 F.3d at 698 (due process challenge to suspension of physician license) (citations omitted). But see Coles, 2002 U.S. App. 


LEXIS 14557 (Burford abstention applied to due process challenge to allegedly improper use of eminent domain). 
Ankenbrandt v. Richards, 504 U.S. 689 (1992). 
Id. at 705. 


Id. at 705-6. The Supreme Court held Burford to be inapplicable in the case before it since the status of the domestic relationship had been 
determined in state court and it had no bearing on the torts alleged. Id. at 706. 
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270 See, e.g., Dunn v. Cometa, 238 F.3d 38 (1st Cir. 2001) (tort claims regarding former wife's management of former husband’s care); Minot v. 


Eckardt-Minot, 13 F.3d 590 (2d Cir. 1994) (custodial interference tort action). 


27! Colorado River Water Conservation District v. United States, 424 U.S. 800 (1976). 
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because of the pendency of state court litigation. The Court emphasized “the virtually unflagging obligation of the federal 
courts to exercise the jurisdiction given them.”””” But the Court also recognized that when there was concurrent state 
court litigation, “exceptional” circumstances might permit a federal court to refrain from exercising jurisdiction “for rea- 
sons of wise judicial administration”??? 

Colorado River abstention is inapplicable unless there is parallel litigation.””* The mere fact that the two lawsuits may 
involve different parties, however, may not be enough to preclude abstention. For example, the Seventh Circuit noted that 
“the requirement is of parallel suits, not identical suits” and treated a suit as parallel when “substantially the same parties 
are contemporaneously litigating substantially the same issue in another forum.” The Second Circuit, on the other 
hand, refused to apply Colorado River when the parties were not identical because the stay of the federal action would not 
necessarily avoid piecemeal litigation.””° 

Colorado River identified four factors relevant to whether a federal court should abstain in favor of parallel state pro- 
ceedings. These are (1) which court first assumes jurisdiction over property; (2) the inconvenience of the federal forum; 
(3) the desirability of avoiding piecemeal litigation; and (4) the order in which jurisdiction was obtained by the concur- 
rent forums.” In Moses H. Cone Memorial Hospital v. Mercury Construction Corp. the Court identified the following other 
factors that courts must also consider in applying Colorado River: (1) the source of the governing law; (2) the adequacy of 
the state court action to protect federal rights; (3) the relative progress of the state and federal proceedings; (4) the pres- 
ence or absence of concurrent jurisdiction; (5) the availability of removal; and (6) the vexatious or contrived nature of 
the federal claims.””* The Court noted that these constituted merely “some of the factors?” In Moses H. Cone the Court 
cautioned that 


the decision whether to dismiss a federal action because of parallel state-court litigation does not rest 
on a mechanical checklist, but on a careful balancing of the important factors as they apply in a given 
case, with the balance heavily weighted in favor of the exercise of jurisdiction. The weight to be given to 
any one factor may vary greatly from case to case, depending on the particular setting of the case.” 


Despite the potential for construing Colorado River abstention broadly, the Supreme Court emphasized the narrowness 
of the doctrine. Federal courts long permitted parallel litigation, using preclusion doctrines to limit relitigation.”*! 
Moreover, in Moses H. Cone, the Court emphasized the limiting language in Colorado River and noted that pendency of a 
parallel state proceeding should not generally bar federal court proceedings.” 

However, the Supreme Court held in Wilton v. Seven Falls Co., a diversity action, that a standard of substantial discre- 
tion, rather than the Colorado River “exceptional circumstances” standard, governed a district court’s decision to stay a 


27 Td, at 817. 


Id. at 818. 

274 See Harris v. Pernsely, 755 F.2d 338, 346 (3d Cir.), rehearing denied, 758 F.2d 83 (3d Cir.), cert. denied, 474 U.S. 965 (1985); Crawley v. 
Hamilton County Commissioners, 744 F.2d 28, 31 (6th Cir. 1984). 

*”° Interstate Material Corp. v. City of Chicago, 847 F.2d 1285, 1288 (7th Cir. 1988). The Fourth Circuit ruled in similar fashion. See, e.g., Gannett 

Co. v. Clark Construction Group Inc., 286 F.3d 737, 742 (4th Cir. 2002) (suits are considered parallel “if substantially the same parties litigate 

substantially the same issues in different forums”; however, differing remedies and methods of proof dictate that two of three pending suits 

are not parallel). But see McLaughlin v. United Virginia Bank, 955 F.2d 930, 935 (4th Cir. 1992) (although the two actions involved similar 

claims and certain common facts, they were not parallel because neither the parties nor the legal theories were the same). The Tenth Circuit 

also cited with approval the “substantial similarity” test of parallel actions. See Fox v. Maulding, 16 F.3d 1079, 1081-82 (10th Cir. 1994). 

See Zemsky v. City of New York, 821 F.2d 148 (2d Cir.), cert. denied, 484 U.S. 965 (1987). 

Colorado River, 424 U.S. at 818. 

Moses H. Cone Memorial Hospital v. Mercury Construction Corp., 460 U.S. 1 (1983). 

Id. at 15; see KPS and Associates v. Designs by FMC Inc., 318 F.3d 1, 10 (1st Cir. 2003) (Colorado River list “is by no means exhaustive”) (cita- 

tion omitted). 

Moses H. Cone, 460 U.S. at 16. The Second Circuit held that, although Colorado River abstention did not employ a “mechanical checklist; the 

district court must actually balance the relevant factors in reaching its determination. Village of Westfield v. Welch’, 170 E3d 116, 121 (2d 

Cir, 1999), 

See Kline v. Burke Construction Co., 260 U.S. 226 (1922); McClellan v. Carland, 217 U.S. 268, 281-82 (1910). 

Moses H. Cone, 460 U.S. 1, 14; see also Gregory v. Daly, 243 F.3d 687, 701-2 (2d Cir. 2001) (disallowing, without showing of exceptional cir- 

cumstances, defendant's claim that federal court should abstain under Colorado River in Title VII employment discrimination action “on the 

bare fact that allowing this case to proceed will result in the maintenance of duplicative proceedings”). 
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declaratory judgment action on grounds of a parallel state court proceeding.”*’ This discretion is conferred upon the fed- 


eral courts by the permissive language of the Declaratory Judgment Act.’ The Court reaffirmed Brillhart v. Excess 
Insurance Co., which held that district courts were “under no compulsion” to grant declaratory relief. But they have dis- 
cretion to do so.”*° Thus, in contrast to Colorado River abstention, which allows a federal court to decline to exercise juris- 
diction only under exceptional circumstances, the Brillhart doctrine, applicable to declaratory judgment actions, gives the 
district court broader discretion to determine “whether and when to entertain an action under the Declaratory Judgment 
Act, even when the suit otherwise satisfies subject matter jurisdictional prerequisites.”””’ The Wilton Court cautioned, 
however, that its decision did not address the Brillhart doctrine’s “outer boundaries,’ such as actions raising issues of fed- 
eral law or cases without parallel state proceedings.”** Lower courts are split over the application of Colorado River to 
Section 1983 litigation. Some federal courts relied on Colorado River to stay or dismiss Section 1983 actions.’ By con- 
trast, the Eleventh Circuit rejected Colorado River abstention in Section 1983 cases.”” Other circuits found the “unflag- 
ging obligation” to exercise jurisdiction particularly compelling in Section 1983 claims.” 

Simultaneously filing identical Section 1983 suits in state and federal courts potentially invites Colorado River absten- 
tion. More complicated issues arise when plaintiffs split their claims, seeking some relief in state court and other relief in 
federal court. The prohibition of such piecemeal litigation is one of the Colorado River factors, but, in an increasing num- 
ber of cases, plaintiffs have no choice but to split claims if they wish to preserve access to federal court without abandon- 
ing meritorious state claims.” 

When plaintiffs must split their claims to avoid the Eleventh Amendment bar, they may lessen the likelihood of 
Colorado River abstention by delaying the filing of the state claim until substantial progress is made on the federal law- 
suit. Delay in filing the state claim also minimizes the risk that the state case will be decided first and thereby acquire 
preclusive effect.” However, a plaintiff following this strategy must take care not to delay filing a state claim beyond the 
statute of limitations. For claims against the state, statutes of limitations are often short, but state tolling policies may 
extend these periods. 

A less risky strategy may be to file both state and federal claims in federal court whenever there is an arguable basis 
for reading Pennhurst narrowly. Even if the federal court dismisses the state claim, the risk of a later, refiled state claim 
acquiring preclusive effect is minimized. Some federal courts suggest a third solution to this dilemma. Pennhurst having 
created a new category of abstention, plaintiffs, in such cases, may make an England reservation in federal court and then 
submit their state claims to state court.” 

283 Wilton v. Seven Falls. Co., 515 U.S. 277 (1995). 

28 U.S.C. § 2201 (a); see Wilton, 515 U.S. at 286-87. 
Brillhart v. Excess Insurance Co., 316 U.S. 491 (1942). 
See id. at 494-95. 

Wilton, 515 U.S. at 282. 


Id. at 290; see United States v. City of Las Cruces, 289 F.3d 1170, 1179-84 (10th Cir. 2002) (citing applications of Brillhart in cases founded on 
jurisdictional grounds other than diversity). 
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8°The Second, Third, Fifth, and Seventh Circuits applied Colorado River to Section 1983 claims. See, e.g., Marcus v. Township of Abington, 38 


E3d 1367, 1371-72 (3d Cir. 1994); American Disposal Services v. O’Brien, 839 F.2d 84 (2d Cir. 1988); Allen v. Board of Dentistry, 835 F.2d 100 
(5th Cir. 1988); Eitel v. Holland, 798 F.2d 815 (5th Cir. 1986); Oliver v. Fort Wayne Education Association, 820 F.2d 913 (7th Cir. 1987); Lumen 
Construction Inc. v. Brant Construction, 780 F.2d 691 (7th Cir. 1985). See also Sisler v. West, 570 F. Supp. 1 (S.D. Ohio 1983), aff'd mem., 718 
E2d 1107 (8th Cir. 1983) (table); Glover v. City of Portland, 675 F. Supp. 398 (M.D. Tenn. 1987). 

Alacare Inc.-North v. Baggiano, 785 F.2d 963, 969 (11th Cir.), cert. denied, 479 U.S. 829 (1986). 

21 For Your Eyes Only Inc. v. City of Columbus, 281 F.3d 1209, 1217 (11th Cir. 2002); Village of Westfield v. Welch's, 170 B3d 116, 124 n.4 (2d Cir. 
1999); Polykoff v. Collins, 816 E2d 1326 (9th Cir. 1987); Signad Inc. v. City of Sugar Land, 753 F.2d 1338, 1340 (5th Cir.), cert. denied, 474 U.S. 
822 (1985); Tovar v. Billmeyer, 609 F.2d 1291, 1293 (9th Cir. 1980); Epps v. Lauderdale County, 139 F. Supp. 2d 859, 864 (W.D. Tenn. 2000); 
Saacks v. City of New Orleans, No. 95-1234, 1995 U.S. Dist. LEXIS 11489, *1-4 (E.D. La. Aug. 10, 1995); Tucker v. Callahan, 663 F. Supp. 375 
(M.D. Tenn. 1987). 

2 Dennhurst State School and Hospital v. Halderman, 465 U.S. 89 (1984), applied the Eleventh Amendment to bar supplemental claims seeking 
injunctive relief to compel state officials to comply with state law. 
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See generally the discussion of claim and issue preclusion in Chapter 3, Section IV, of this MANUAL. 

4 See Cuesongle v. Ramos, 835 F.2d 1486 (1st Cir. 1987); Butler v. State of Maine Supreme Judicial Court, 758 F. Supp. 37 (D. Me. 1991); Society 
for Good Will to Retarded Children v. Cuomo, 652 F. Supp. 515, 525-27 (E.D.N.Y. 1987). See also Migra v. Warren City School District, 465 U.S. 
75, 85 n.7 (1984); cf. United Parcel Service Inc. v. California Public Utilities Commission, 77 F.3d 1178 (9th Cir. 1996) (England reservation 
available to litigants who do not file first in federal court but are compelled to file instead in state court); Wicker v. Board of Education, 826 
E2d 442, 446 (6th Cir. 1987) (dictum) (England reservation possible even when plaintiff does not oppose abstention). 
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E. THE ROOKER-FELDMAN DOCTRINE 


Because lower federal courts do not have appellate jurisdiction over state courts, the Supreme Court refuses to permit los- 
ing state court litigants to invoke federal jurisdiction to attack state court judgments on the ground that the state court 
acted unconstitutionally.”” This doctrine, often referred to as the Rooker-Feldman doctrine, originated in Rooker v. 
Fidelity Trust Co.” The Supreme Court reaffirmed the doctrine in District of Columbia Court of Appeals v. Feldman.” 

The Rooker-Feldman doctrine derives from 28 U.S.C. § 1257, which sets forth the exclusive means by which state court 
judgments are reviewable in federal court. The Rooker-Feldman doctrine is also supported by the structure of the federal 
judicial system, in which only the Supreme Court of the United States has appellate jurisdiction over state court judg- 
ments. As a result, the doctrine bars “a party losing in state court . . . from seeking what in substance would be appellate 
review of the state judgment in a United States district court, based on the losing party’s claim that the state judgment 
itself violates the loser’s federal rights.”””* District courts may not review state court decisions “even if those challenges 
allege that the state court’s action was unconstitutional.” 

Although the Rooker doctrine prohibits federal courts from exercising jurisdiction to review state court judgments, 
there are cases in which the relief sought in federal court has an impact on state court judgments without directly involv- 
ing an effort to reverse the state court judgment or enjoin its enforcement. Nonetheless, courts applied the Rooker doc- 
trine where the assertion of district court jurisdiction was inextricably intertwined with the state court action. Thus, in 
Feldman, the Court held that a federal court lacked jurisdiction to grant injunctive relief to enable plaintiff to sit for a bar 
examination after the District of Columbia’s highest court denied in a judicial proceeding his petition for a waiver to take 
the examination.” A federal claim is inextricably intertwined with a state court judgment when the claim can succeed 
only upon a showing that the state court was wrong.” If, however, the federal claim alleges a prior “injury that a state 
court failed to remedy? the doctrine does not apply.” Nor does it apply if the plaintiff lacked a reasonable opportunity to 
raise her federal claim in a state court.” 


IX. State Court Jurisdiction over Federal Claims 


In determining whether state courts were allowed to entertain jurisdiction over federally created causes of action, the 
Supreme Court applied a presumption of concurrency.’ Under this presumption, state courts may exercise jurisdiction 
over federally created causes of action as long as Congress does not explicitly or implicitly make federal court jurisdiction 
exclusive. An implied exclusivity can result from an “unmistakable implication from legislative history, or by a clear 
incompatibility between state-court jurisdiction and federal interest?” In considering whether a federal claim is incom- 
patible with state court jurisdiction, the Court looks to “the desirability of uniform interpretation, the expertise of federal 


judges in federal law, and the assumed greater hospitality of federal courts to peculiarly federal claims?” 


The only exception is for habeas corpus petitions. 


Rooker v. Fidelity Trust Co., 263 U.S. 413 (1923). 

District of Columbia Court of Appeals v. Feldman, 460 U.S. 462 (1983). 

P8 ohnson v. DeGrandy, 512 U.S. 997, 1005-6 (1994) (citation omitted). 

2 Feldman, 460 U.S. at 486. 

Id. at 482. See Texaco Inc. v. Pennzoil Co., 784 F.2d 1133 (2d Cir. 1986), rev'd on other grounds, 481 U.S. 1 (1987); see also Ballinger v. Culotta, 
322 E3d 546 (8th Cir. 2003) (Section 1983 federal action alleging constitutional violations stemming from state court child custody action 
barred by Rooker-Feldman because federal claim could succeed only to the extent that the state court holding was wrongly decided); Lawson 
v. City of Buffalo, No. 02-7204, 2002 U.S. App. LEXIS 25876 (2d Cir. Dec. 16, 2002) (plaintiff’s federal due process damage claims barred by 
Rooker-Feldman since they could have been raised in state court); Hachamovitch, 159 F.3d at 695 (claims are inextricably intertwined for 
Rooker-Feldman purposes if barred by principles of preclusion). But see Rivers v. McLeod, 252 F.3d 99 (2d Cir. 2001) (federal due process 


claim not barred since it was not litigated in state family court proceeding, it arose from differing facts, and claim did not question validity 
of state court orders regarding custody and visitation). 


3017 emonds v. St. Louis Co., 222 F.3d 488, 493 (8th Cir. 2000); Marks v. Stinson, 19 E3d 873, 886 n.11 (1994). 
302 Centres Inc. v. Town of Brookfield, 148 F.3d 699, 702 (7th Cir. 1998). See Long v. Shorebank Development Corp., 182 F.3d 548, 555 (7th Cir. 1999). 
$03 ong, 182 E3d at 558; Sheehan v. Marr, 207 E3d 35, 39-41 (1st Cir. 2000). 


See, e.g., Robb v. Connolly, 111 U.S. 624 (1884); Claflin v. Houseman, 93 U.S. 130, 136 (1876). See generally Martin H. Redish & John Muench, 
Adjudication of Federal Causes of Action in State Court, 75 MicHIGAN Law Review 311 (1976). 


Gulf Offshore Co. v. Mobil Oil Corp., 453 U.S. 473, 477-78 (1981). 


Id. at 483-84. See also Hathorn v. Lovron, 457 U.S. 255, 271 (1982) (Rehnquist, J., dissenting) (discussing considerations of uniformity, feder- 
al expertise, and federal hospitality to federal claims). 
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CHAPTER 2 Jurisdiction 


Under this framework, federal courts have exclusive jurisdiction over admiralty, bankruptcy, patent, trademark, and 
copyright claims because the relevant jurisdictional statutes expressly provide so.” In other areas, such as antitrust, the 
federal statutes do not make federal court jurisdiction exclusive, but courts found an implied exclusivity.°** State courts 
may exercise jurisdiction over claims brought under 42 U.S.C. § 1983.°” Although the Court has not expressly addressed 
state court jurisdiction over the other Reconstruction-era civil rights actions, it reviewed a 42 U.S.C. § 1982 action arising 
in the state courts without any apparent doubt about the permissibility of state courts to entertain such actions.’ 
Moreover, state courts addressing issues involving 42 U.S.C. §§ 1981 and 1982, both having their origins in Section 1 of 
the Civil Rights Act of 1866 and its 1870 reenactment, concluded that they were allowed to entertain such actions.*” 

State courts, the Supreme Court held, may exercise jurisdiction over Section 1983 claims.*'” However, the Court explic- 
itly left open the question of whether they were required to exercise such jurisdiction. In Howlett v. Rose the Court was 
asked to decide whether common-law sovereign immunity was available to a state school board to preclude a claim 
under 42 U.S.C. § 1983 even though such a defense would be unavailable in federal court.” The state court had dis- 
missed the lawsuit on grounds that the school board, as an arm of the state, had not waived its sovereign immunity in 
Section 1983 cases. The Howlett Court stated that state common-law immunity was eliminated by acts of Congress in 
which Congress expressly made the states liable.’"* The Court held that the state court’s refusal to entertain a Section 
1983 claim against the school district, when state courts entertained similar state-law actions against state defendants, 
violated the supremacy clause.” 

Virtually every state addressing the issue holds that state courts may exercise jurisdiction over Section 1983 actions, 
and Section 1983 actions are now routinely heard in state courts. Moreover, Section 1983 cases are now reported from 
virtually every state in which the appellate courts of that state expressly or impliedly agree to hear them. 

By statute, state courts are authorized to hear claims arising under 
* the Fair Labor Standards Act, 


* the Equal Pay Act,’'® and 


* the Age Discrimination in Employment Act.*”” 


They also have jurisdiction over Title VIII actions involving housing discrimination.’"* State courts have concurrent 
jurisdiction over Title VII claims.*”” 


307 See 28 U.S.C. §§ 1333-1334, 1338. 


See, e.g., Miller v. Grandos, 529 F.2d 393, 395 (5th Cir. 1976); Allied Machinery Services Inc. v. Caterpillar Inc., 841 F. Supp. 406, 409 

(S.D. Fla. 1993). 

30 See Maine v. Thiboutot, 448 U.S. 1 (1980); Martinez v. California, 444 U.S. 277 (1980). 

31 Sullivan v. Little Hunting Park, 396 U.S. 229 (1969). 

See, e.g., Miles v. FERM Enterprises Inc., 29 Wash. App. 61, 627 P.2d 564 (1981); see also DeHorney v. Bank of America National Trust and 
Savings Association, 879 F.2d 459, 463 (9th Cir.1989) (state courts have concurrent jurisdiction over Section 1981 suits). Cf. Filipino 
Accountants Association Inc. v. State Board of Accountancy, 155 Cal. App. 3d 1023, 1028 n.4, 204 Cal. Rptr. 913, 915 n.4 (1984) (assuming state 
court jurisdiction over Section 1981 actions). State courts also consistently exercised jurisdiction over actions brought under 42 U.S.C. 

§ 1985(3) and alleging conspiracies to deprive individuals of equal protection of the laws, a result which is not surprising considering the 
common origin of Section 1985 and Section 1983 in the Civil Rights Act of 1871. See, e.g., Rajneesh Foundation International v. McGreer, 303 
Or. 139, 734 E2d 871 (1987) (allowing Section 1985(3) counterclaim). State courts also assumed the availability of state court jurisdiction 
over Section 1985(2) claims involving the administration of justice in state courts. See Rutledge v. Arizona Board of Regents, 147 Ariz. 534, 
711 E2d 1207 (1985). 


The Supreme Court held that state courts possessed concurrent jurisdiction over Section 1983 actions. Felder v. Casey, 487 U.S. 131, 139 
(1988); see also Martinez v. California, 444 U.S. 277, 283 n.7 (1980). 


Howlett v. Rose, 496 U.S. 356 (1990). 
Id. at 376. 


But see National Private Truck Council Inc., 515 U.S. 582, 587 n.4 (1995) (“We have never held that state courts must entertain § 1983 suits”) 
(citations omitted). 


29 U.S.C. § 216(b). 

3177d § 626(c)(1) (“any court of competent jurisdiction’). 

71849 US.C. § 3612(A). See Marine Park Association v. Johnson, 1 Ill. App. 3d 464, 274 N.E.2d 645 (1971). 
*!See Yellow Freight System Inc. v. Donnelly, 494 U.S. 820 (1990). 
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CHAPTER THE CASE OR CONTROVERSY 


REQUIREMENT AND OTHER 
PRELIMINARY HURDLES 


This chapter discusses several constitutionally or prudentially imposed limitations on the pursuit of federal litigation. 
First, the chapter surveys the doctrine of standing—a topic of great importance to legal aid attorneys—and discusses 
constitutional and prudential requirements and associational and third-party standing. Second, the chapter covers moot- 
ness, including mootness in the context of class action litigation. Questions of mootness may arise at any time in litiga- 
tion and, as suggested in Chapter 9 of this MANuAL, the doctrine of mootness has emerged as an important issue in the 
recovery of attorney fees. And, third, the chapter examines other potentially significant barriers to the pursuit of federal 
litigation—the exhaustion of administrative remedies and the preclusive effects of such exhaustion if pursued. 


l. Standing 


Legal aid attorneys need to understand the law of standing in order to minimize the chances of litigating the issue. 
Avoiding a standing defense requires a careful selection of plaintiffs, thoughtful choice of claims, and specific allegation 
of facts. Skillful pleading therefore should focus not only on the merits of the claims but also on the standing of the plain- 
tiffs to advance them. Failure to do so may result in the dismissal of the case at worst and delay at best. 


A. OVERVIEW 
The law of standing has its roots in Article ITs case and controversy requirement, and the U.S. Supreme Court has estab- 
lished a three-part test for standing. The “irreducible constitutional minimum of standing” requires the plaintiff to establish 


[f]irst ... an “injury in fact’—an invasion of a legally protected interest which is (a) concrete and 
particularized, and (b) “actual or imminent; not “conjectural” or “hypothetical.” Second, there must 
be a causal connection between the injury and the conduct complained of—the injury has to be 
“fairly — ...trace[able] to the challenged action of the defendant, and not ... th[e] result [of] the 
independent action of some third party not before the court.” Third, it must be “likely, as opposed to 
merely “speculative? that the injury will be “redressed by a favorable decision?” 


While the standing test is easily stated, it is difficult to apply; the Supreme Court observed that “[g]eneralizations about 
standing to sue are largely worthless as such.” 

The Supreme Court imposes “prudential” limitations on standing. These include limitations on the right of a litigant to 
raise another person's legal rights, a rule barring adjudication of generalized grievances more appropriately addressed 
legislatively, and the requirement that a plaintiff’s complaint must fall within the zone of interests protected by the 
statute at issue. 

The burden of establishing standing, the Supreme Court made it clear, rests on the plaintiff. At each stage of the litiga- 
tion—from the pleading stage, through summary judgment, and to trial—the plaintiff must carry that burden.’ 
Standing is determined as of the date the complaint is filed.’ However, standing cannot be conferred by agreement and 
can be challenged at any time in the litigation, including on appeal, by the defendants or, in some circumstances, by the 
court sua sponte.° 


' Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992). 

? Association of Data Processing Service Organization Inc. v. Camp, 397 U.S. 150, 151 (1970). 
SEW/PBS Inc. v. Dallas, 493 U.S. 215, 231 (1990). 

“Defenders of Wildlife, 504 U.S. at 561. 

*Id. at 570 n.5. 


While the Supreme Court reviews standing sua sponte “where [it][ has been erroneously assumed below? it does not examine standing “sim- 
ply to reach an issue for which standing has been denied below. . . ? Adarand Construction Inc. v. Mineta, 534 U.S. 103, 110 (2001). By contrast, 
courts of appeal are obliged to examine standing under all circumstances. See, e.g., Wyoming Outdoor Council v. US. Forest Service, 165 E3d 
43, 47 (D.C. Cir. 1999). 
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CHAPTER 3 The Case or Controversy Requirement 
and Other Preliminary Hurdles 


Here we canvass the important Supreme Court cases on standing and attempt to extract useful generalizations to employ 
in practice. First, we discuss the constitutional and prudential requirements of standing, with an emphasis on recent Court 
jurisprudence. Second, we describe the Supreme Courts most recent significant case on standing, Friends of the Earth v. 
Laidlaw Environmental Services, which marks a welcome departure from a series of restrictive standing decisions.’ 

A brief caveat is in order. Standing cases are very fact-specific. While the general discussion here may assist you in 
understanding the outlines of the standing inquiry, you will need to do specialized research in the area in which your 
case arises. As important, you must carefully interview your clients and perform other necessary factual investigation to 
assess precisely how your client has or will be injured by the action taken or policy adopted. 


B. THE CONSTITUTIONAL AND PRUDENTIAL REQUIREMENTS OF STANDING 


Inherent in the constitutional limitation of judicial power on cases and controversies is the requirement of “concrete 
adverseness” between the parties to a lawsuit. The rise of public law litigation centering around claims of noneconomic 
loss having forced the Supreme Court to craft an analytical framework for determining whether the requisite adversity is 
present, the Court requires that plaintiffs establish that the challenged conduct caused or threatens to cause them an 
injury in fact to judicially cognizable interests. By establishing that they personally suffered injury, plaintiffs demonstrate 
that they are sufficiently associated with the controversy to be permitted to litigate it. 


1. Injury in Fact 


Economic interests are legally protected interests, the Supreme Court had no difficulty determining.* More difficult is 
determining when such economic injury that has yet to occur is sufficiently imminent and likely to confer standing. The 
Court has been relatively forgiving in this regard. Economic injury need not have already occurred but can result from 
policies that, for example, are likely to deprive the plaintiff of a competitive advantage or a bargaining chip.’ In Clinton v. 
New York, for instance, the Court held that New York had standing to challenge the veto of legislation permitting the state 
to keep disputed Medicare funds.'° The veto left the state’s ability to retain the funds uncertain, subject to the outcome of a 
request for a waiver. Yet the Court regarded the “revival of a substantial contingent liability” sufficient to confer standing." 


Noneconomic Interests. Proving more difficult for the Supreme Court to analyze are noneconomic interests. The 
Court recognizes that environmental, recreational, and aesthetic injuries are legally cognizable for standing but has had 
difficulty in defining the circumstances in which such injuries are sufficiently concrete and imminent to confer standing. 
Sierra Club v. Morton, for example, arose from a challenge to a decision by the U.S. Department of the Interior to license 
the construction of a ski resort.'* The club claimed that the license agreement was illegal and asserted standing based 
upon its long-standing interest in and concern for the protection of the environment and its experience in environmental 
litigation. The club did not plead that it or its members would suffer any adverse consequence by virtue of the license 
agreement. Acknowledging that loss of recreational opportunities or aesthetic enjoyment may be cognizable injuries, the 
Court held that the club failed to plead any cognizable injury and that it therefore lacked standing to litigate the legality of 
the agreement. On remand to the district court, the club amended the complaint to allege that its members would suffer 
such injuries and ultimately succeeded in blocking the development.” 

Sierra Club is significant both for what it permits and what it prohibits. By recognizing that noneconomic injury suf- 
fices for injury in fact, Sierra Club loosened the requirement of injury in fact. By holding that a specialized interest in a 
particular issue may not give rise to injury sufficient to challenge unlawful conduct, Sierra Club precluded citizen suits to 
enforce the law. Later cases expand each rule. 


"Friends of the Earth v. Laidlaw Environmental Services, 528 U.S. 167 (2000). 
Clinton v. New York, 524 U.S. 417, 432 (1998). 


* Id. at 432-34 (cooperative has standing to challenge veto of tax benefit enacted to foster ability to purchase processing plants); Association of 
Data Processing Service Organization v. Camp, 397 U.S. 150, 154-56 (1970) (data processing service providers have standing to challenge deci- 
sion to permit banks to provide such services to other banks). 


10 Clinton, 524 US. at 432-33. 

"Id. at 431. 

1 Sierra Club v. Morton, 405 U.S. 727 (1972). 

8 See Sierra Club v. Morton, 348 F. Supp. 219 (C.D. Cal. 1972). 
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Sierra Club offers useful advice to lawyers concerned about potential standing problems. Identify in the complaint as 
precisely as possible the injury about which you complain. When the injury is not economic, plead every effect of the 
injury upon the plaintiff. Do not omit a potential theory of injury. When pleading standing, forget modern notions of 
notice pleading; plead facts and plead them in detail. Doing so may prevent wasted time in briefing a motion to dismiss 
and a delayed resolution of the case. 

United States v. Students Challenging Regulatory Agency Procedures (SCRAP) represents the high watermark of environ- 
mental standing.'* In SCRAP the Supreme Court held that a student organization assembled for the purpose of litigation 
had standing to challenge the Interstate Commerce Commission approval of increased rail freight rates that would 
increase the cost of recycling scrap metal. The students claimed to suffer aesthetic injury when using parks and to suffer 
injury when breathing polluted air as a result of less recycling. Even though the injuries would generally be suffered by 
virtually everyone and the connection between the challenged policy and the claimed injuries was highly attenuated, the 
Court found standing. The Court, however, made it subsequently clear that SCRAP lay at the very margin of standing 
doctrine, if not beyond." 

The Supreme Court recognized the role of carefully pleading injury in Duke Power Co. v. Carolina Environmental Study 
Group.'® Organizations and individuals who lived close to a planned nuclear power plant challenged the constitutionality 
of federal legislation capping the potential liability of a plant operator for a nuclear disaster. Plaintiffs alleged that, absent 
the liability cap, the plant could not profitably be built, thereby tying the harm that would result from construction of the 
plant to the liability cap. Plaintiffs claimed that using the two lakes to produce steam and to cool the reactor would 
release small amounts of nonnatural radiation and would cause a “sharp increase” in temperature, which in turn would 
harm their interests in the recreational use of the lakes.'” Relying upon Sierra Club and SCRAB the Court held that the 
injuries were sufficient to confer standing. 

Since Duke Power, the Court has been less receptive to claims of environmental standing. In Lujan v. National Wildlife 
Federation, for example, plaintiff challenged the Interior Department's efforts to review and classify hundreds of parcels 
of public lands in a manner that might have resulted in their use for mining.'* Based on affidavits, plaintiffs claimed 
injury to their recreational and aesthetic enjoyment of lands in the vicinity of public lands that had been opened to min- 
ing and oil and gas leasing. The Court rejected standing. The public lands at issue were massive tracts of land, only a 
small portion of which were subject to the challenged decisions. The Court held that an interest in lands that simply lay 
in the vicinity of areas subject to development was inadequate. 

The Endangered Species Act requires federal agencies to consult with the Interior Department to make sure that any 
programs authorized or funded by the agency do not affect endangered species. In Lujan v. Defenders of Wildlife plaintiff 
organizations and individuals challenged an Interior Department regulation that had the effect of limiting the scope of 
the Act to projects undertaken only within the United States or high seas rather than abroad.” Plaintiff alleged that 
reducing this consultative arrangement would increase the rate of extinction of endangered species overseas. Again the 
Supreme Court recognized that a desire to observe animals was a cognizable interest but held that plaintiffs failed to 
demonstrate that they “would thereby be ‘directly’ affected apart from their ‘special interest’ in th[e] subject?” Affiants 
claimed only that they had visited the habitats of endangered species abroad and intended to revisit them. The Court 
observed that “[s]uch ‘some day intentions—without any description of concrete plans, or indeed even any specification 


of when the some day will be—do not support a finding of the ‘actual or imminent injury that our cases require.” 


“United States v. Students Challenging Regulatory Agency Procedures (SCRAP), 412 U.S. 669 (1973). 
Lujan v. National Wildlife Federation, 497 U.S. 871, 889 (1990). 
16 Duke Power Company v. Carolina Environmental Study Group, 438 U.S. 59 (1978). 


1d. at 73. The Supreme Court suggested that the threat of a core meltdown and the present consequences in terms of personal anxiety and 
decreased property values of that threat were too speculative to confer standing. 


18 National Wildlife Federation, 497 U.S. at 871. 
Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992). 
2TA, at 563 (citations omitted). 


"lid. at 564. The Supreme Court also disposed of alternative standing theories asserting standing by those who use any part of a “contiguous 
ecosystem,’ by those interested in seeing endangered animals, and by those with a professional interest in animals. Id. at 565-66. 
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Again Defenders of Wildlife offers lessons to advocates in selecting plaintiffs and pleading facts related to injury.” 


Injuries to Statutory Rights. Where none existed in the absence of a statute, statutory rights can create the cogniz- 
able legal interest required for standing. Defenders of Wildlife, however, placed limits on this general principle. A majority 
of the Court found the “citizen suit” provision of the Endangered Species Act unconstitutional.” The Act permits “any 
person” to obtain judicial review of agency action that is alleged to violate the Act. The plurality opinion, authored by 
Justice Scalia, recognized that the Court had frequently held that “[t]he .. . injury required by Art. III may exist solely by 
virtue of ‘statutes creating legal rights, the invasion of which creates standing’””* However, relying on the line of “general- 
ized grievance” cases, Justice Scalia stated that Congress could recognize cognizable injuries by statute but could not dis- 
pense with the concrete-injury requirement. Justices Kennedy and Souter joined this holding, forming a majority, on 
slightly narrower grounds. They noted that “Congress must at the very least identify the injury it seeks to vindicate and 
relate the injury to the class of persons entitled to bring suit?” That was something the citizen-suit provision of 

the Act failed to do. 

In so holding, the Supreme Court did not purport to overturn a line of cases arising under the Fair Housing Act of 
1968.” Congress may create by statute a right, the deprivation of which constitutes the injury in fact necessary for stand- 
ing, even when the plaintiff would have suffered no judicially cognizable injury without the statute, the Court held in 
those cases. In Trafficante v. Metropolitan Life Insurance Co., cited with apparent approval in Defenders of Wildlife, the 
Court held that Congress created a right to be free from the effects of racially discriminatory housing practices directed 
at others.” Thus, white residents of an apartment complex had standing to challenge the exclusion of black rental appli- 
cants because they suffered the loss of the benefits of life in an integrated community.”* Defenders of Wildlife would sug- 
gest that such antidiscrimination laws can create new cognizable injuries but that such statutes can permit only those 
particularly and concretely suffering such injuries to enforce these laws.” 


Procedural Injury. The Supreme Court addressed a form of injury—other than economic, recreational, and aesthetic 
injury—of potential value to legal aid attorneys. In Defenders of Wildlife plaintiffs sought standing on the ground that the 
Act in question created a procedural right in the form of interagency consultation that was allegedly violated. The Court 
rejected the view that anyone could have standing to assert this abstract “procedural right” The Court did, however, 
note that “procedural rights’ are special: The person who has been accorded a procedural right to protect his concrete 
interest can assert that right without meeting all the normal standards for redressability and immediacy.” Plaintiffs 


22A comparison of National Wildlife Federation and Defenders of Wildlife with Friends of the Earth, discussed infra, is instructive in this regard. 
Unlike plaintiffs in National Wildlife Federation, the Friends of the Earth plaintiffs alleged direct injury between the pollutants in question 
and the particular area in which they wished to recreate. Id. at 183-84. Unlike plaintiffs in Defenders of Wildlife, the plaintiffs alleged that 
they would use the river without the discharges, not that they might someday do so. Id. at 184. Friends of the Earth suggests that the Court 
remains receptive to finding injury in fact in environmental cases where plaintiffs are able to allege a clear wish to avail themselves of recre- 
ational or aesthetic opportunities in a particular, proximate area but assert that they had not done so because of reasonable concern of harm. 

” Defenders of Wildlife, 504 U.S. at 576-78. 

Td. at 578 (quoting Warth v. Seldin, 422 U.S. 490, 500 (1975)). 

Id. at 580. 

"Fair Housing Act of 1968, 42 U.S.C. $$ 3601-3612. 

” Trafficante v. Metropolitan Life Insurance Company, 409 U.S. 205 (1972). 

*8id. at 208. Following Trafficante, the Supreme Court later held that cities and homeowners had standing to challenge racial steering practices 
(Gladstone Realtors v. Village of Bellwood, 441 U.S. 91, 109-15 (1979)) and that “testers,” individuals posing as prospective buyers or renters, 
had standing to sue for racially motivated misrepresentations that housing was unavailable. Havens Realty Corp. v. Coleman, 455 U.S. 363, 
372-75 (1982). 

of Vermont Agency of Natural Resources v. United States, 529 U.S. 765, 773 (2000) (relator has standing under False Claims Act as the Act may 
be regarded as partially assigning the United States’ damage claims to third parties). 

Defenders of Wildlife, 504 U.S. at 572. 

*'id. at 572 n.7. The example used by the Supreme Court involved one who was living next to a proposed dam and had standing to challenge 
the failure to prepare an environmental impact statement even though there was no guarantee that such a statement would result in the dam 
not being built. 
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have, in short, standing to challenge the alleged violation of procedures so long as the procedures are designed to protect 
some concrete substantive interest.” 


2.Distinct and Palpable Injury 


One of the goals of public law litigation is to force the government to comply with the Constitution and federal statutes. 
In the absence of more specific injuries, litigants claim that the Constitution confers upon all citizens the right to a lawful 
government and upon all federal taxpayers the right not to be taxed to support unlawful government activity. In an 
unbroken line of cases, the Supreme Court refused to permit the litigation of so-called citizen suits and taxpayer suits.’ 
The Court coined the requirement that an Article III injury must be “distinct and palpable.” “Distinct” generally means 
that the challenged act or policy affects the plaintiff differently from citizens at large. “Palpable” means that resulting 
injury is concrete and not abstract or hypothetical. 

The Supreme Court put an end to citizen suits and taxpayer suits that attempted to compel the government to comply 
with the law in the companion cases of 


* United States v. Richardson’* and 
+ Schlesinger v. Reservists Committee to Stop the War.” 


The Court held that injury resulting from the allegedly unlawful invalid expenditure of tax monies did not confer stand- 
ing because of the “comparatively minute, remote, fluctuating and uncertain’ impact on the taxpayer?” With respect to 
the interest of citizens in lawful government, the Court repeatedly characterized the injury to plaintiffs as citizens as 
“remote; “abstract, “generalized, and “undifferentiated, rather than “concrete; holding that “motivation [to enforce the 
Constitution] is not a substitute for the actual injury” required for standing.” 

The Court expounded on these principles in Warth v. Seldin, where the Court coined the phrase “distinct and palpable 
injury” to capture the requirement that plaintiff plead more than a generalized or undifferentiated grievance against the 
government.” The Court explained in Warth that the prohibition against citizen standing and taxpayer standing did not 
derive from Article III. Rather, the requirement that plaintiff suffer a distinct and palpable injury are “essentially matters 
of judicial self-governance.” Thus, while the requirement of injury in fact is rooted in Article III, the requirement that 
the injury be distinct and palpable is a prudential limitation on standing created to effectuate the separation of powers. 
Because the requirement is prudential, Congress can dispense with it.“ 

Allen v. Wright culminated the demise of both citizen standing and taxpayer standing.”’ Several provisions of both the 
Internal Revenue Code and the Constitution arguably prohibit the Internal Revenue Service (IRS) from granting tax- 
exempt status to racially discriminatory private schools. Parents of black public school children residing in school dis- 
tricts undergoing desegregation challenged the IRS practice of granting tax-exempt status to discriminatory private 
schools in their respective districts. The parents alleged that the mere fact of governmental financial assistance to dis- 
criminatory schools harmed them and impaired their ability to have the public schools desegregated. Treating the former 


$214, at n.8. Courts of appeal decisions applying “procedural rights” standing include Wyoming Outdoor Council, 165 F.3d at 51 (plaintiff may 
sue for the denial of procedural rights in the Forest Service's grant of authority to drill on federal lands even though there was “no certainty” 
that the drilling would take place); Moreau v. Federal Energy Regulatory Commission, 982 F.2d 556, 564 (D.C. Cir. 1993) (plaintiffs had stand- 
ing to contest the agency’s failure to give them notice of proceedings and to hold an evidentiary hearing regarding the construction of a natu- 
ral gas pipeline notwithstanding the plaintiffs’ failure to show that such predeprivation safeguards would have changed the outcome); see also 
Yesler v. Terrace Community Council, 37 E3d 442, 446-47 (9th Cir. 1994); Florida Audubon Society v. Bentsen, 94 F.3d 658, 664 (D.C. Cir. 1996); 
Banks v. Secretary of the Independent Family and Social Services Administration, 997 F.2d 231, 238-39 (7th Cir. 1993) (plaintiffs eligible for 
Medicaid have standing to challenge Medicaid agency’s failure to give notice and hearing before denying reimbursement claims). 


San exception to the prohibition against federal taxpayer suits is Flast v. Cohen, 392 U.S. 83 (1968). In Flast the Supreme Court held that tax- 
payers could challenge federal legislation authorizing spending that allegedly violated the religion clauses of the first amendment. The Court 
subsequently rejected the reasoning of Flast without overruling taxpayer standing to challenge taxing and spending in violation of the reli- 
gion clauses. See Valley Forge Christian College v. Americans United for Separation of Church and State Inc., 454 U.S. 464, 471 (1982) (no tax- 
payer or citizen standing to challenge disposal of surplus federal property in violation of religion clauses). 


34 United States v. Richardson, 418 U.S. 166 (1974). 

* Schlesinger v. Reservists Committee to Stop the War, 418 U.S. 208 (1974). 
36 Richardson, 418 US. at 172. 

*’ Schlesinger, 418 US. at 226. 

38 Warth v. Seldin, 422 U.S. 490 (1975). 

° Warth, 422 U.S. at 500. 

See, e.g., Raines v. Byrd, 521 U.S. 811, 820 n.3 (1997). 

“l Allen v. Wright, 468 U.S. 737 (1984). 
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claim as an allegation that the government stigmatized black citizens by subsidizing race discrimination, the Court held 
that the claim did not state a distinct and palpable injury.“ The Court found that stigmatic injury “accords a basis for 
standing only to ‘those persons who are personally denied equal treatment’ by the challenged discriminatory conduct?” 
Thus none of the plaintiffs had standing to challenge unlawful tax subsidies to discriminatory private schools. 

Nonetheless the Court has sometimes found standing based upon claims of injury that can be described only as gener- 
alized or abstract. In Federal Election Commission v. Akins, for example, voters challenged a decision by the Federal 
Election Commission that a particular organization was not a “political committee.” Political committees must make 
certain disclosures to the commission; those disclosures, in turn, may be made public. The Court found standing because 
the voters were not afforded access to information that might assist them in casting their vote even though all voters 
could have claimed the same thing.“ 


3. Injury Fairly Traceable to the Challenged Conduct 


In addition to alleging injury in fact, the plaintiff must demonstrate that plaintiff’s injury is fairly traceable to the defen- 
dant’s unlawful conduct and that the relief sought will likely redress the injury. In cases in which the government acts 
against the plaintiff, causation is simple. When, however, government action or inaction relates to third parties or only 
indirectly affects the plaintiff, then the question becomes whether the causal connection between action and injury is 
sufficient to confer standing. The Supreme Court found standing in some cases notwithstanding an attenuated or uncer- 
tain chain of causation.”* At the same time the Court denied standing in cases in which the chain seemed both shorter 
and more certain.“ The Court’s standing causation jurisprudence has been markedly inconsistent and offers few lessons 
for general application. 

The Court first articulated the requirements of causation and redressability in Linda R.S. v. Richard D.“ Plaintiff, a 
mother, sued to compel a local prosecutor to enforce against the father of her child the state’s criminal nonsupport statute 
against parents of children born out of wedlock. She posited as her injury the refusal of the child’s father to provide sup- 
port and claimed that the state’s refusal to enforce the statute against unmarried fathers violated the equal protection 
clause. Even though the threat of incarceration ordinarily prompts compliance, the Court held that the mother lacked 
standing because she “made no showing that her failure to secure support payments results from the nonenforcement, as 
to her child’s father, of [the statute]?* 

In Warth low-income plaintiffs who wished to reside in Penfield, New Jersey, challenged zoning restrictions that effec- 
tively precluded the construction of low- and moderate-income housing within the city. The Court held that the indi- 
vidual plaintiffs lacked standing because they failed to “allege facts from which it reasonably could be inferred that, 
absent the [city’s] restrictive zoning practices, there is a substantial probability that they would have been able to pur- 
chase or lease in Penfield.”” Because plaintiffs failed to establish that city zoning practices caused their injury, they were 
not allowed to challenge those practices. 

By contrast, the Court held in Village of Arlington Heights v. Metropolitan Housing Development Corp. that a developer 
of low-income housing and one of its putative tenants had standing to challenge exclusionary zoning practices.’ The 
developer had contracted to buy property contingent upon its rezoning for multiple family use and filed a properly docu- 
mented rezoning application. When the city denied the rezoning application, the developer sued. Although financing for 
the project was uncertain, the Court held that the developer had standing to challenge the city’s action. The individual 


“1d. at 753-59. The Supreme Court found that the latter claim lacked the basis for standing because it was not fairly traceable to the alleged 
unlawful conduct. 


id. at 755. 
“* Federal Election Commission v. Akins, 524 U.S. 11 (1998). 


“For similar cases, see Heckler v. Mathews, 465 U.S. 728, 739 (1987) (men have standing to challenge constitutionality of social security statute 
that treated men and women differently even though prevailing could not possibly help them); Havens Realty Corp. v. Coleman, 455 U.S. 363, 
373-74 (1982) (tester has standing to challenge discrimination). For an explanation why the Supreme Court finds standing in some cases 
presenting generalized grievances and not others, see RICHARD PIERCE, ADMINISTRATIVE LAW TREATISE § 16.4 at 1152-53 (4th ed. 2002). 


“Duke Power, 438 U.S. 59 (1978); SCRAP, 412 U.S. 669 (1973). See also Bryant v. Yellen, 447 U.S. 352 (1980). 


“Professor Pierce opines that these cases reflect the Supreme Court’s use of causation to preclude review of cases that pose difficult justiciabil- 
ity issues on other grounds. PIERCE, supra note 45, § 16.5 at 1165-66. 


“STinda R.S. v. Richard D., 410 U.S. 614 (1973). 

“Id. at 618. 

50 Warth, 422 U.S. at 504. 

$ Village of Arlington Heights v. Metropolitan Housing Development Corporation, 429 U.S. 252 (1977). 
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plaintiff had alleged that he would seek and qualify for housing in the proposed development in order to move closer to 
his job. Finding that the city’s action frustrated plaintiff’s specific plan, the Court concluded that he too had standing. 

Plaintiffs in Arlington Heights overcame standing problems by paying attention to detail. Rather than mount an 
abstract challenge to exclusionary zoning practices on behalf of developers who hoped to develop at some future time 
and tenants who hoped to rent somewhere, they identified a developer and an individual with specific injuries traceable 
to city action. By recognizing from the outset the importance of establishing that exclusionary zoning caused the inability 
to develop or to rent, they overcame the Warth obstacle. Arlington Heights represents the thinking lawyer’s response to 
Warth: identify with precision the injury and demonstrate the link between the injury and official action.” 

Simon v. Eastern Kentucky Welfare Rights Organization also demonstrates the hazards of filing a suit without giving due 
regard to standing.” In that case various individuals and organizations challenged an IRS Revenue Ruling that permitted 
some hospitals to deny admission to nonemergency indigent patients without jeopardizing their tax-exempt status. 
Plaintiffs each claimed to have been denied hospital treatment because of their indigence and asserted that the revised 
revenue ruling “encouraged” and “was encouraging” the continued denial of treatment. Plaintiffs pleaded that each of the 
hospitals was tax-exempt and received substantial private contributions. 

The Court held that each of the plaintiffs failed to establish that the denial of treatment was fairly traceable to the 
revised revenue ruling. The Court reasoned that in the absence of evidence “[i]t is purely speculative whether the denials 
of service ... fairly can be traced to [IRS] ‘encouragement or instead result from decisions made by the hospitals without 
regard to the tax implications.”** The message of Eastern Kentucky Welfare Rights Organization for lawyers today is clear: 
when preparing a challenge to unlawful governmental activity that indirectly harms your clients, plead in detail the 
causal link between the illegal conduct and the plaintiffs injury. Arlington Heights and Duke Power are models of how to 
overcome the Court’s tightened causation requirement. 


4. Relief Sought to Redress Injury 


A corollary to the Supreme Court’s requirement for standing that the injury alleged be fairly traceable to the challenged 
conduct is the separate requirement that the relief sought must redress the injury. In the great majority of cases the 
inquiry into causation and redressability are indistinguishable. Thus in Warth the Court held that there was no reason to 
suppose that the elimination of exclusionary zoning would enable the plaintiffs to obtain housing in Penfield, and in 
Eastern Kentucky Welfare Rights Organization the Court held that there was no reason to suppose that revoking the IRS 
Revenue Ruling at issue would assure that the next ill or injured poor person would be admitted to a hospital. What is 
peculiar about the Court’s concern for redressability is its elevation to constitutional status of the question of 

remedial efficacy. 

While the scope of equitable relief to redress unlawful governmental action has long been a matter of controversy, not 
until City of Los Angeles v. Lyons was decided did the Court clearly articulate the requirement of remedial efficacy as a 
constitutional component of standing.” The plaintiff in Lyons sought damages and injunctive relief after being choked by 
city police officers. He alleged that the city permitted the police department to use unnecessary choke holds indiscrimi- 
nately. The Court conceded that Lyons had standing to sue for damages.”° However, the Court held that he lacked standing 
to seek injunctive relief. An injunction would not redress his injury since it was unlikely that he would be arrested 
and choked again. 

Lyons differs dramatically from Warth and Eastern Kentucky Welfare Rights Organization. In the earlier cases, the 
Court’s concern for remedial efficacy was a corollary to the requirement that plaintiff establish that plaintiff’s injury was 
fairly traceable to defendant’s unlawful conduct. If the causal link between the defendant’s conduct and the plaintiff’s 
injury was tenuous, then it followed that injunctive relief against that conduct was unlikely to remedy the injury. Thus the 


“Environmental litigants in Duke Power Co., 438 U.S. 59, also overcame Warth’s stringent causation requirement. By introducing the testimony 
of industry representatives before congressional committees expressing their unwillingness to develop nuclear power without a liability cap, 
plaintiffs established that, but for the cap, the industry would likely die. When the utility company asserted that it could proceed without the 
cap, plaintiffs introduced to Congress the company’s letter reciting that its suppliers and contractors would not proceed without the cap. Thus 
plaintiffs demonstrated that the cap caused the aesthetic injuries of which they complained. 


”* Simon v. Eastern Kentucky Welfare Rights Organization, 426 U.S. 26 (1976). 
`d. at 26. 
>> City of Los Angeles v. Lyons, 461 U.S. 95 (1983). 


While Lyons and its progeny do not bar damage claims, those claims frequently are of only uncertain value. Individual defendants assert the 
defense of qualified immunity, state agencies assert immunity under the Eleventh Amendment, and local governmental bodies assert that 
the challenged action is not attributable to the governmental body. See generally the discussion of immunities and municipal liability in 
Chapter 8 of this MANUAL. 
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requirement of remedial efficacy grew out of the focus upon causation; whenever causation was in doubt, so too was 
remedial efficacy. 

The notion of uncertainty in redressability arose in a different context in Defenders of Wildlife. In that case plaintiffs 
challenged a regulation that did not require funding agencies to consult with the government before granting funds to 
projects that might harm endangered species. The Court found that plaintiffs had not demonstrated redressability 
because the funding agencies were not bound by any consultation requirement and because the funding agencies sup- 
plied only a small percentage of the financing for certain projects.’ Even were those funds withdrawn, plaintiffs did not 
show that the project would be suspended or cause less harm to the endangered species—a formidable, if not 
impossible, task. 

The ability of prospective injunctive relief to remedy past wrongs dealt with in Lyons has echoes in Steel Company v. 
Citizens for a Better Environment." In Steel Company plaintiff sued a manufacturing firm for past violations of a federal 
statute requiring users of certain toxic and hazardous chemicals to file, with the Environmental Protection 
Administration (EPA), forms that detail the name, quantity, and disposal methods of various chemicals. The EPA alerted 
the firm that the firm failed to file the forms for several years. The firm then did so. Suing the firm for violating the 
statute, plaintiff asserted that the company’s failure to file these forms precluded plaintiff from learning about its opera- 
tions. Plaintiff sought declaratory, injunctive relief and civil penalties. 

The Court found that plaintiff failed the redressability prong of the standing test. With respect to injunctive relief, 
plaintiff sought an order permitting plaintiff to inspect the firm's facilities and records and requiring the firm to submit 
future forms to the EPA. The Court held that such relief would not redress the injury previously caused when the firm 
failed to file the forms. Plaintiff did not allege that such a violation was going to happen again, and, without it, there was 
no basis for prospective injunctive relief. 

The clear message of Lyons and Steel Company is to choose plaintiffs with care and, whenever possible, to choose 
plaintiffs who have suffered recurrent application of the practice or policy at issue. In preparing a claim seeking injunc- 
tive relief based upon past conduct, the attorney must therefore articulate in the complaint the reasons for which the risk 
of recurrence is more than speculative. 


5. The Zone-of-Interest Test 

A pertinent Supreme Court decision is the 1970 one in Association of Data Processing Service Organizations Inc. v. Camp.” 
The Court has since required that plaintiffs establish that their grievance “must arguably fall with the zone of interests 
protected or regulated by the statutory provision or constitutional guarantee invoked in the suit.” This prudential limi- 
tation on standing is “founded in concern about the proper—and properly limited—role of court in a democratic socie- 
ty“! The limitation may be set aside by Congress.” The zone-of-interest test originally arose from an interpretation of 
the standing provision in the Administrative Procedure Act.” Therefore the test applied only to suits arising from the Act. 
The Court, however, expanded it to apply to any provisions of law.™* 

In Block v. Community Nutrition Institute the Court suggested a liberal standard for applying the zone-of-interest test.“ 
That is, a plaintiff fails the test when a legislative intent precludes review, as opposed to an intent to protect the interests 
of the plaintiff. The presumption is in favor of judicial review, which may be overcome only by clear and convincing evi- 
dence found in the legislative scheme.” Subsequently the Court expressly stated that the zone-of-interest test “is not 


“Defenders of Wildlife, 504 U.S. at 568-71. 

58 Steel Company v. Citizens for a Better Environment, 523 U.S. 83 (1998). 

® Association of Data Processing Service Organizations Inc. v. Camp, 397 U.S. 150 (1970). 

© Bennett v. Spear, 520 U.S. 154, 162 (1997). 

*" Warth, 422 U.S. at 498. 

**Congress must do so explicitly, such as through enactment of a citizen-suit provision. See, e.g., Bennett, 520 U.S. at 164 n.2. 
*°5 U.S.C. § 702. 

“Bennett, 520 U.S. at 163. 

Block v. Community Nutrition Institute, 467 U.S. 340 (1984). 


°°The Block Court unanimously held that consumers of milk lacked standing to challenge milk marketing orders because there was evidence of 
congressional intent to deny consumers a right to obtain judicial review of such orders. Id. at 347-48. 


Td. at 351. 
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meant to be especially demanding?’ precluding standing only when “the plaintiff’s interests are so marginally related to or 
inconsistent with the purposes implicit in the statute that it cannot be assumed that Congress intended to permit the suit.” 
The Court more recently continued to adhere to a relaxed interpretation of the zone-of-interest test. In National Credit 
Union Administration v. First National Bank and Trust Co., for example, the Court allowed a competing bank to challenge 
an order which was issued by the National Credit Union Administration and enlarged the charter of a credit union.” The 
Court reasoned that the underlying act’s purpose was to limit the scope of memberships in credit unions—an interest 


shared by competing banks. 


C. THEORY OF STANDING AND FRIENDS OF THE EARTH 


The Supreme Court’s most recent standing decision, Friends of the Earth v. Laidlaw Environmental Services, involved 
standing under the citizen-suit provision of the Clean Water Act; the provision authorizes the federal courts to hear actions 
for injunctive relief and civil penalties by “a person or persons having an interest which is or may be adversely affected?” 
Laidlaw received a permit to discharge certain pollutants into a river but repeatedly exceeded those limits. South Carolina 
sued Laidlaw and quickly settled for $100,000 in civil penalties and a promise to comply with the permit. Friends of the 
Earth subsequently filed suit, seeking additional civil penalties and injunctive relief. The issue before the Court was 
whether plaintiffs had standing to seek civil penalties after Laidlaw had indeed complied with the discharge permit. 

In short, the Court’s decision in Friends of the Earth relaxed each of the standing requirements: injury in fact, causa- 
tion, and redressability. The Court held that plaintiffs had established injury in fact and causation through affidavits and 
deposition testimony which detailed their desire to recreate on the nearby river and to enjoy its aesthetic beauty but hesi- 
tated to do so given the pollution. The Court did not require the plaintiffs to demonstrate that particular discharges had 
caused them injury. Rather, the Court found it sufficient that the discharges generally created “reasonable concerns” about 
their effects and that these concerns directly and reasonably affected plaintiffs’ recreational and aesthetic interests.” 

With regard to redressability, the Court rejected the notion that plaintiffs lacked standing simply because the penalty 
was paid to the government rather than to them. The Court deferred to Congress’ judgment that civil penalties deter 
unlawful conduct. Because civil penalties discourage violators from continuing their misconduct and deter future viola- 
tions, plaintiffs achieve redress even though they do not pocket the money.” 

In Prof. Richard Pierce’s view, Friends of the Earth can be explained by the case having arisen from a suit filed pursuant 
to a specific federal statute.” Such statutes evidence a legislative judgment that certain classes of plaintiffs suffer injury 
in fact when the statute is violated, that the violation causes the injury, and that such injury is redressable by the statuto- 
ry remedies provided. These statutes also explicitly reflect Congress’ desire that courts intervene to resolve disputes there- 
under. As the Court recently put it, “Congress [can] define new legal rights, which in turn will confer standing to vindicate 
an injury caused to the claimant’ ”* With the exception of Defenders of Wildlife, the Court found standing in each case 
arising from such statutes. 

When, however, the action does not arise from such statutes and there is no explicit legislative mandate for inter- 
vention, the Court takes a much narrower view of standing. This is particularly true, according to Professor Pierce, in 
cases involving questions that pose challenges to the judicial function because standards of decision are not readily 
available or discernible.” 


8 Clarke v. Securities Industry Association, 479 U.S. 388, 399-400 (1987). 
© National Credit Union Administration v. First National Bank and Trust Company, 522 U.S. 479 (1998). 


Friends of the Earth, 528 U.S. at 174, quoting Clean Water Act, 33 U.S.C. § 1365(a), (g). Even the dissent declined to conclude that this statute 
was unconstitutional in the sense that the citizen-suit provision in the Endangered Species Act was in Defenders of Wildlife. 


7 Friends of the Earth, 528 U.S. at 184. 

"Id. at 185-86. 

73D rERCE, supra note 45, § 16.7. See also Akins, Havens Realty, and Trafficante, discussed infra. 

R Vermont Agency of Natural Resources v. United States, 529 U.S. 765, 773 (2000). 

PIERCE, supra note 45, § 16.7. This may explain cases like Warth, Eastern Kentucky, Linda R. S., Allen, and certain taxpayer standing cases. 
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D. ASSOCIATIONAL STANDING 


Groups may have standing in a representative capacity, in an individual capacity, or in both. A group has standing in a 
representative capacity when it represents the rights of its members. It has standing in an individual capacity (or qua 
group) when it asserts its own rights as an organization. 


1. Representative Capacity 


The leading case articulating the standing requirements for groups that sue in a representative capacity is Hunt v. 
Washington State Apple Growers Commission.”° The Court stated in Hunt: 


Thus we have recognized that an association has standing to bring suit on behalf of its members 
when: 


(a) its members would otherwise have standing to sue in their own right; 
(b) the interests it seeks to protect are germane to the organization’s purpose; and 


(c) neither the claim asserted nor the relief requested requires the participation of individual 
members in the lawsuit.” 


The first prong of the Hunt test establishes a traditional standing inquiry grounded in Article III’s case or controversy 
requirement. The second prong is also constitutionally based and is designed to ensure that the association has both a 
concrete stake in the outcome of the litigation and will approach it with adversarial vigor. By contrast, the Supreme Court 
ruled, the third prong is a prudential limitation in the same sense as is third-party standing (see infra).”* 

With respect to the first element, when an organization asserts standing in a representative capacity, Hunt does not 
require the organization to allege that it has suffered any injury. Rather, the organization must establish that those whom 
it represents have suffered an injury sufficient to confer standing.” The organization need not establish that a substantial 
number of its members have suffered injury. Injury to a single member will do.*” 

An issue commonly litigated relating to the first prong is whether the plaintiff is the sort of association entitled to avail 
itself of associational standing. Voluntary membership organizations, such as trade organizations, plainly qualify." 
Organizations whose members are compelled to join, such as some trade unions and bar associations, may qualify as 
well.” Matters become more difficult when the association is not a traditional membership organization. The association 
may have standing if the association is “the functional equivalent of a traditional membership organization’ That is, if 
the individuals in the organization select its leaders, guide its activities, and finance its efforts, the association may have 
standing.” If not, the association lacks standing." 

Second, Hunt also requires some community of interest between the group and the injured member. By requiring that 
the interests that the suit seeks to protect be germane to the organization’s purpose, Hunt limits the capacity of groups to 


"Hunt v. Washington State Apple Growers Commission, 432 U.S. 333 (1977). 

7 Id. at 343. 

78 United Food and Commercial Workers v. Brown, 517 U.S. 544, 556-57 (1996) (holding that the prong “may guard against the hazard of litigat- 
ing a case to the damages stage only to find plaintiff lacking detailed records or the evidence necessary to show the harm with sufficient 
specificity. And it may hedge against any risk that the damages recovered by the association will fail to find their way into the pockets of the 
members on whose behalf injury is claimed”). 

P See, e, g. Northeastern Florida Chapter v. City of Jacksonville, 508 U.S. 656, 666 (1993) (injury-in-fact requirement in equal protection case 
does not require plaintiff to prove that she would have obtained benefit in absence of challenged barrier). 

® United Food and Commercial Workers, 517 U.S. at 555. 

*" Hunt, 432 U.S. at 342. 

PTA, at 345. 

83 Gettman v. Drug Enforcement Administration, 290 F.3d 430, 435 (D.C. Cir. 2002). 

*tIin Hunt a state agency whose members were voted on by apple growers was found to have standing Id. at 344. Even though not a member- 
ship entity, the agency served the interests of a definable group of people, possessed “indicia” of membership organizations, and had a finan- 
cial nexus with its constituents. See also Doe v. Stincer, 175 E3d 879 (11th Cir. 1999) (federally authorized protection and advocacy organiza- 
tion would have standing to sue on behalf of disabled constituents as an association, despite not having membership, if one constituent had 
standing). 

85 Gettman, 290 F.3d at 435 (magazine with readership lacks associational standing); Fund Democracy v. Securities and Exchange Commission, 
278 F.3d 21 (D.C. Cir. 2002) (one-person business which represents an informal consortium of groups lacks standing); Association for 
Retarded Citizens of Dallas v. Dallas County Mental Health and Mental Retardation Board of Trustees, 19 F.3d 241 (5th Cir. 1994) (public inter- 


est advocacy group lacks standing based solely on resources directed toward representing disabled persons in response to the actions of 
another party). 
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define their purpose in terms sufficiently broad to permit the group to represent whoever’s interests happen to suit it 
at a given moment. 

Third, Hunt permits representative standing only when neither the claim nor the relief sought requires the participa- 
tion of an injured individual. This element is typically satisfied when the plaintiff association seeks injunctive or declara- 
tory relief.*° Neither Hunt nor International Union, United Automobile, Aerospace and Agricultural Workers of America v. 
Brock decided whether a representative group was allowed to seek monetary relief for its members.*” But Congress, the 
Court held in United Food and Commercial Workers, may eliminate the third element of the Hunt test by statutorily 
authorizing suit for damages.** 

Until Congress does so, and individualized proof of damage is required, the claims require individual participation, 
and representative standing is inappropriate.*” However, the need for some association members to participate in fact 
discovery or at trial was held not to run afoul of the third element.” The application of the third prong in cases with a 
conflict among an associations membership resulted in an interesting split in the circuits.” 

Because Hunt vests trial courts with some discretion in resolving claims of associational standing, the better practice 
when group standing appears tenuous is to join at least one named individual as plaintiff in litigation brought by a group 
asserting associational standing. The presence of an individual with standing should discourage the court—and oppos- 
ing counsel—from delving deeply into the question of the group’s associational standing. 


2. Advantages and Disadvantages of Associational Standing 


Given that a group asserting representative standing will fare no better than its individual members in establishing the 
requisite injury, we can fairly ask why associational standing is worth pursuing. The principal advantage of group stand- 
ing lies in its use to obtain the benefits of a class action without the bother of class certification. Those benefits include 
the opportunity to obtain a judgment in favor of everyone adversely affected and to avoid mootness. 

Including a representative organization as a plaintiff avoids mootness questions tied to the passing stake in the contro- 
versy of individual members. Representative claims thereby effectively shift the case and controversy focus from whether 
a particular individual has a live claim to whether any group member has a live claim. In this sense, representative stand- 
ing resembles a class action without the problems posed by the requirement of class certification. 

Indeed, the Supreme Court recognized the propriety of representative group standing as an appropriate alternative to 
class action litigation for injunctive relief in International Union, United Automobile, Aerospace and Agricultural Workers.” 
In this case the government argued that the Court should modify Hunt to require representative groups to proceed under 
Rule 23. Rejecting that argument, the Court reaffirmed Hunt. Representative groups, the Court held, may be superior to 
an “ad hoc union of injured plaintiffs” proceeding as a class action.” Because associations are often borne of a desire to 
vindicate common interests, they are likely to be adequate representatives of their members and “can draw upon a preex- 
isting reservoir of expertise and capital.””* The Court’s reaffirmation of associational standing suggests the potential 
value of such standing as an alternative to the vagaries of class certification. 

Representative group standing also may enable an individual member who does not wish to appear as a named plain- 
tiff to avoid direct participation in the lawsuit. For a variety of reasons, some individuals are reluctant to sue in their own 
name. However, their membership in a group can confer representative standing on the group. On the other hand, associ- 
ational standing is generally not available in suits for damages. 

An organization may see representative group standing as a device to strengthen the organization within a 
community.” By appearing as the lead plaintiff in a major lawsuit, the group acquires visibility; when it wins, it acquires 


*° Pennell v. City of San Jose, 485 U.S. 1,7 (1988); Hospital Council of Western Pennsylvania v. City of Pittsburgh, 949 F.2d 83, 89 (3d Cir. 1991). 
87 ternational Union, United Automobile, Aerospace and Agricultural Workers of America v. Brock, 477 U.S. 274 (1986). 

88 United Food and Commercial Workers, 517 U.S. at 554-59. 

* See Warth v. Seldin, 422 U.S. 490, 515 (1975). 

"Retired Chicago Police Association v. City of Chicago, 7 F.3d 584, 603 (7th Cir. 1993); Hospital Council, 949 F.2d at 89. 


°! Retired Chicago Police Association, 7 F.3d at 603-7 (surveying circuit split); see also Note, Associational Standing for Organizations with 
Internal Conflicts of Interest, 69 UNIVERSITY OF CHicaco Law Review 351 (2002). 


°? International Union, United Automobile, Aerospace and Agricultural Workers, 477 U.S. at 274. 
"Td, at 289. 
"ijq, 


Legal Services Corporation (LSC) restrictions permit the representation of groups, corporations, and associations which meet financial eligi- 
bility requirements. 45 CER. § 1611.5(c). 
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clout. While these considerations may appear irrelevant to the development of a successful lawsuit, they may matter 
greatly to a fledgling organization. 


3. Organizational Standing 

An organization that suffers injury in its own right—rather than or in addition to an injury to the rights of its mem- 
bers—has individual standing as a group. When the group asserts an injury to its own interests, the group has standing 
qua group, irrespective of any injury to members.” Thus a group that suffers or will suffer economic harm or diminution 
in membership attributable to unlawful conduct has an individual injury sufficient to confer standing.” However, the 
facts relating to this harm are subject to discovery.” Prior to litigation, prospective organizational plaintiffs should be 
advised to keep careful records of membership loss or diversion of resources. 

Only in very limited circumstances, absent economic harm or diminution in membership, does the Court uphold the 
assertion of individual group standing for groups that suffered an injury to their organizational goals. While Havens Realty 
and Arlington Heights expand marginally the opportunity for an organization to establish individual standing based upon 
injury to its noneconomic agenda, they do not undermine Sierra Club, Schlesinger v. Reservists Committee to Stop the War, 
and Allen v. Wright, all of which prohibit standing based upon a general injury to a group’s ideological interests.” Thus 
group standing deriving from injury to the group’s noneconomic interests offers only limited possibilities for litigation. 

In structuring a claim by a group suing qua group, every effort should be made to identify and plead some kind of eco- 
nomic harm or threat to membership flowing from the challenged conduct. Because combining individual group stand- 
ing with associational group standing increases the likelihood of success in establishing standing, a group asserting 
injury to its own interests should, whenever possible, also plead representative standing. 


E. THIRD-PARTY STANDING 

Third-party standing issues arise when a party seeks to remedy the party’s injury by asserting the rights of third parties 
not before the court. Generally parties may seek only to vindicate their legal rights rather than those of others. The pre- 
sumption against third-party or jus tertii standing rests on prudential principles rather than an application of Article III 
limitations on standing.'”’ Those prudential limitations, in turn, are grounded upon concerns that third parties may not 
wish to have their rights asserted, that parties are less likely to advocate vigorously the rights of others, and that the qual- 
ity of judicial decision making may suffer when concrete evidence of harm is not presented by those suffering it.'"' The 
Supreme Court, however, permitted third-party standing in a variety of cases when these prudential considerations 

were not presented. 

The Court developed a three-part test, each prong of which must be satisfied in order to bring third-party claims: 
“[t]he litigant must have suffered an ‘injury in fact; thus giving him or her a ‘sufficiently concrete interest’ in the outcome 
of the issue in dispute; the litigant must have a close relation to the third party; and there must exist some hindrance to 
the third party’s ability to protect his or her own interests.”"”’ As this test has been applied, however, the Court has found 
standing in cases in which the second or third prong has not been clearly established. 


"Representative and organizational standing must be distinguished. See Irish Lesbian and Gay Organization v. Giuliani, 143 F.3d 639, 649 (2d 
Cir. 1998) (group had standing because of economic harm to the organization, but organization did not have representative standing to seek 
damages for individual members). 

7 See, e.g., NAACP v. Alabama ex rel. Patterson, 357 U.S. 449, 459-60 (1958); Joint Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 123, 
157-59 (1951) (concurring opinions of Frankfurter, J., Douglas, J., and Burton, J.); M.0.C.H.A. Society v. City of Buffalo, 199 F. Supp. 2d 40, 46 
(W.D.N.Y. 2002) (finding associational standing based on loss of membership); Wyoming Timber Industry Association v. U.S. Forest Service, 
80 E Supp. 2d 1245, 1253 (D. Wyo. 2000) (validating organizational standing based on economic harm to a trade association). But see 
Minnesota Federation of Teachers v. Randall, 891 E2d 1354, 1359 (8th Cir. 1989) (holding that fear of potential loss of union membership is 
insufficient to confer organizational standing). 

Membership rolls, e.g., may be discoverable depending on whether “good cause” exists for a protective order pursuant to Federal Rule of Civil 
Procedure 26(c). See generally Courier Journal v. Marshall, 828 F.2d 361, 364-67 (6th Cir. 1987) (affirming the district court’s use of discre- 
tion in fashioning a protective order that recognizes the associational rights of nonparty members of the Ku Klux Klan). 

”° See Havens Realty Corp. v. Coleman, 455 U.S. 363, 372-80 (1982); Arlington Heights v. Metropolitan Housing Development Corp., 429 U.S. 252, 
262 (1977). 

100 cee United Food and Commercial Workers Union v. Brown Group, 517 U.S. 544, 557 (1996). 

101 See Singleton v. Wulff, 428 U.S. 106, 114-15 (1976); ERWIN CHEMERINSKY, FEDERAL JURISDICTION 83-89 (3d ed. 1999). 


102 Powers v. Ohio, 499 U.S. 400, 411 (1991) (citations omitted). 
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The first prong of the test has been rigorously enforced. The party (typically but not always the plaintiff) must satisfy 
traditional constitutional standing requirements; the challenged law or conduct must injure the party in order for that 
party to assert the rights or interests of third parties. These requirements are satisfied when, for example, 


e plaintiff challenges laws that cause plaintiff economic harm,” or 


* criminal defendant challenges jury selection procedures.” 


With respect to the second prong, the Supreme Court has not articulated specific standards for the degree of the close- 
ness of the relationship between the plaintiff and the third party whose rights are asserted, or the nature of the relation- 
ship which satisfies this criterion. Nonetheless a number of cases offer significant guidance. 

In Singleton, a leading case in this area, the Supreme Court held that a physician had standing to assert the rights of 
patients in challenging a state statute limiting Medicaid-covered abortions. The Court noted the close relationship 
between doctor and patient and stated that the relationship was directly implicated by the law challenged. Similarly the 
Court permitted an attorney to challenge a statute limiting the ability to recover attorney fees in black lung benefit cases 
on the ground that the statute violated his client’s due process right to legal representation.'” In so doing, the Court 
observed that third-party standing was appropriate in cases in which the limitation or restriction challenged by the 
plaintiff prevented the third party from establishing a lawful relationship with the plaintiff.'°° 

This notion explains a number of cases in which the Court holds that suppliers of products may challenge restrictions 
on sales by asserting the rights of customers to obtain the product. In Craig v. Boren, for example, a seller of beer was 
permitted to challenge on equal protection grounds an Oklahoma law that prohibited sales of 3.2 percent beer to men 
under 21, while allowing the sale to women 18-21.'°’ While the relationship between a tavern and customers seems more 
tenuous than that between a doctor and patient or attorney and client, the Court justified its holding on the ground that 
the seller “is entitled to assert those concomitant rights of third parties that would be ‘diluted or adversely affected’ 
should her constitutional challenge fail and the statutes remain in force?!" Similarly the Court has permitted 
* booksellers to assert the First Amendment rights of book buyers'®” and 


* sellers of contraceptives to assert the privacy rights of customers.” 


With respect to the third prong of the test, the Supreme Court frequently permits third-party standing when the third 
party is unlikely to assert its own interests. Most recently the Court permitted third-party standing in jury selection 
cases. In Powers v. Ohio a white criminal defendant appealed his conviction on the ground that the prosecutor’s use of 
peremptory challenges violated the equal protection rights of prospective black jurors.''' The Court first found that dis- 
criminatory use of peremptory challenges caused the defendant injury in fact regardless of race because such use called 
into question the fairness of the trial.''? Second, the Court held that the connection between the defendant and excluded 
jurors was “as close as, if not closer than” those in cases such as Triplett because “[v]oir dire permits a party to establish a 
relation, if not a bond of trust, with the jurors:”’'* Somewhat more convincingly, the Court further noted that the defen- 
dant was likely to advocate vigorously on behalf of the excluded juror in order to secure a reversal of his conviction.''* 
The Court held that excluded jurors were unlikely to challenge their exclusion since the costs were high and potential 


103 See Singleton, 428 U.S. at 119 (doctor suffers loss of Medicaid reimbursement income). 


104 See Powers, 499 US. at 411 (discriminatory use of peremptory challenges harms criminal defendant). 
MUS: Department. of Labor v. Triplett, 494 U.S. 715, 720-21 (1990). 
Id. at 720. 


107 Craig v. Boren, 429 U.S. 190 (1976). 
108 


106 


Id. at 195. Craigs sweep is potentially quite broad. The articulated justification for the decision admits of no logical limit, and how the third 
prong, discussed infra, was satisfied is difficult to see. The Supreme Court observed that the law banned the sale, not the consumption, of 
3.2 percent beer, but this hardly seems a substantial barrier blocking young men from challenging the statute. 


Virginia v. American Booksellers Association., 484 U.S. 383, 392 (1988). 


H Carey v. Population Services International, 431 U.S. 678, 682-83 (1977); Eisenstadt v. Baird, 405 U.S. 438, 443 (1972). But see Tileston v. 
Ullman, 318 U.S. 44, 45-46 (1943) (denying standing of doctor to challenge laws prohibiting use of contraceptives on behalf of patients). 


Powers, 499 U.S. at 400. 
Id. at 411-12. 

Id. at 413. 

Id. at 413-14. 
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benefits low but that, even if they did, they would be unable to obtain declaratory or injunctive relief.''” The Powers 
rationale was extended to 
* civil cases''® and 


* challenges to the selection of grand jurors." 


The question of barriers to third parties enforcing their own rights was also featured prominently in cases involving 
unlawful racial covenants and the distribution of contraceptives. In Barrows v. Jackson, for example, whites sued for vio- 
lating racially restrictive covenants in their deeds were permitted to assert the equal protection rights of African 
Americans, who could not sue as they were not parties to the covenant.''* In Eisenstadt v. Baird a doctor prosecuted for 
distributing contraceptives to unmarried persons was permitted to assert the rights of such persons.'’” Such persons 
were not subject to prosecution and were thereby “denied a forum in which to assert their own rights?” 

At the same time we can imagine scenarios in which young males interested in buying 3.2 percent beer, Medicaid ben- 
eficiaries, individuals wishing to obtain contraceptives, and African Americans seeking to purchase property encumbered 
by a racially restrictive covenant could assert their rights in litigation that they would initiate. This suggests a reasonably 
relaxed approach to the third prong of the test. However, this may be more reflective of the Court’s more generally forgiv- 
ing approach to standing in the 1970s. The more recent cases in the jury selection area did not raise significant 
third-prong problems.'”" 

At least two justices suggested that the Supreme Court revisit and clarify the law of third-party standing. In Miller v. 
Albright a woman born out of wedlock abroad to an American father and a foreign mother and her father challenged a 
provision in the Immigration and Nationality Act that created different citizenship requirements for those born abroad of 
an alien father and American mother as opposed to those born abroad to an alien mother and American father.” The 
lawsuit asserted that the father’s equal protection rights were violated. Nonetheless the district court dismissed the 
father’s claim for lack of standing. The father did not appeal. 

Citing only Craig, the plurality opinion written by Justice Stevens and joined by Chief Justice Rehnquist held that third- 
party standing was appropriate. Addressing the issue in more detail, Justice Breyer, on behalf of Justices Souter and 
Ginsburg, who dissented on other grounds, agreed. Justice O'Connor, joined by Justice Kennedy, would have denied third- 
party standing on the ground that the father did not face sufficient barriers to asserting his own rights. Justices Scalia 
and Thomas expressed agreement with Justice O’Connor but cited Craig to suggest that the third prong of the test was not 
especially demanding. Justice Scalia concluded that “[o]ur law on this subject is in need of what may charitably be 
called clarification?” 

The most sensible approach to litigation in the face of uncertainty is to avoid third-party standing problems by joining 
appropriate additional plaintiffs. Creating a complex and unnecessary obstacle to the assertion of a claim by attempting 
to have one plaintiff assert the rights of others makes no sense. Simply join representative individuals whose rights are at 
issue as named plaintiffs. 


MSTA, at 415. 


Edmonson v. Leesville Concrete Co., 500 U.S. 614, 629 (1991). 
Campbell v. Louisiana, 523 U.S. 392, 397-98 (1998). 
Barrows v. Jackson, 346 U.S. 249 (1953). 

1 Eisenstadt v. Baird, 405 U.S. 438 (1972). 


120 Baird, 405 U.S. at 446. 
121 


116 
117 


118 


These third-party standing issues do arise in a range of contexts. Two recent cases offer examples. In Tesmer v. Granholm, 295 E3d 536 (6th 
Cir. 2002), two criminal defense attorneys asserted the federal constitutional rights of potential clients in challenging the practice of state 
judges in Michigan not to appoint appellate counsel to indigent defendants who plead guilty and who may wish to appeal. The Sixth Circuit 
found third-party standing. Relying on Singleton, the Sixth Circuit held that attorneys and these defendants had a close relationship and 
common interests. Without counsel, the Sixth Circuit observed that these defendants would face difficulty in bringing this challenge. In 
Pennsylvania Psychiatric Society v. Green Springhealth Services, 280 F.2d 278 (3d Cir. 2002), a medical society sued several health manage- 
ment organizations on behalf of member psychiatrists and patients for refusing to authorize necessary treatment. Holding that third-party 
standing was appropriate, the Third Circuit relied upon the “inherent closeness of the doctor-patient relationship” (id. at 288), which ensures 
that psychiatrists could effectively advance their claims. With respect to the third prong, the Third Circuit held that the “stigma associated 
with receiving mental health services presents a considerable deterrent to litigation.” Id. at 290. 


' Miller v. Albright, 523 U.S. 420 (1998). 
3d. at 451 n.1. 
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Third-party standing rules are more clearly developed in the context of overbreadth claims. The prototype overbreadth 
claim arises when regulation of activity protected by the First Amendment is challenged on the ground that the regula- 
tion sweeps substantial protected as well as unprotected conduct or expression within its prohibition. When plaintiff is 
engaging in expression clearly subject to permissible regulation under a properly drawn restraint, the overbreadth chal- 
lenge raises third-party standing issues. 

One overbreadth case was Secretary of State of Maryland v. Joseph H. Munson Co.'** The Court held that a plaintiff 
invoking third-party standing in an overbreadth case must establish only that he had suffered injury in fact and that he 
would adequately frame the issues.'** To demonstrate injury in fact in an overbreadth case, the plaintiff must demon- 
strate “a genuine threat of enforcement” of the statute against his future activities." Underlying the special third-party 
standing rule for overbreadth cases is the risk that the absent party whose rights are at issue may refrain from the pro- 
tected activity rather than sue to vindicate First Amendment rights. Should that happen, society loses the views of those 
who are silenced. 

The public interest implicated by overbreadth challenges yields two corollary rules. The Court held in Munson that 
even when no practical obstacles prevented the party whose rights were at issue from suing, third-party standing was 
proper. The Court also found no requirement that the plaintiff show that his own conduct could not properly be regulated 
by a narrowly drawn statute.'”” 


Il. Mootness 


Both the law of standing and the law of mootness derive from Article III’s requirement that the judicial power of the 
United States extends only to cases and controversies.” While the law of standing involves whether the plaintiff had suf- 
fered or is threatened with injury in fact at the time of the filing of the complaint, the law of mootness inquires whether 
events subsequent to the filing of suit have eliminated the controversy between the parties. Generally the burden of show- 
ing standing rests with the plaintiff, and the burden of demonstrating mootness lies with the defendant.’” Like standing, 
mootness implicates the court’s jurisdiction, it can be raised at any time, and any objection cannot be resolved by stipula- 
tion.'*° Moreover, counsel for the plaintiff has a duty to bring to the court’s attention facts which may raise an issue of 
mootness.'*' Advocates can expect to encounter mootness issues in light of the Supreme Court’s recent decision in 
Buckhannon since government defendants are likely try to moot out cases in order to avoid paying attorney fees.” 


A. CONSIDERING MOOTNESS 


As a threshold matter, distinguishing claims for injunctive relief from claims for damages is important. Because damage 
claims seek compensation for past harm, they cannot become moot.’” Short of paying plaintiff the damages sought, a 


4 Secretary of State of Maryland v. Joseph H. Munson Co., 467 U.S. 947 (1984). 


125 anyone who has suffered injury is unlikely to be unable to frame the issues adequately. Thus the only real requirement is the irreducible 
minimum requirement of injury in fact. 


City of Houston v. Hill, 482 U.S. 451, 459 (1987) (quoting Steffel v. Thompson, 415 U.S. 452, 475 (1974)). Thus in Hill an individual who had 
been arrested four times but never convicted under an ordinance prohibiting interference with a police officer had standing to seek to 
enjoin future enforcement on the ground of overbreadth. 


27 Munson, 467 US. at 947. See also Schaumburg v. Citizens for a Better Environment, 444 U.S. 620, 634 (1980); Broadrick v. Oklahoma, 413 U.S. 
601, 612 (1973). 


128See Friends of the Earth v. Laidlaw, 528 U.S. 167, 180 (2000) 
id. at 190. 
10 Arizonans for Official English v. Arizona, 520 U.S. 43, 68 n.23 (1997). 
131 
Id. 


1? Buckhannon Board and Care Home Inc. v. West Virginia Department of Health and Human Resources, 532 U.S. 598 (2001), discussed in 
Chapter 9 of this MANUAL. 


Board of Pardons v. Allen, 482 U.S. 369, 370 n.1 (1987), illustrates the use of a damage claim to avoid mootness. Prisoners who were denied 
parole without a statement of reasons challenged the denial; they claimed that the state statute mandating release under certain circum- 
stances created a liberty interest in eligibility for parole protected by the Fourteenth Amendment. Plaintiffs sought damages as well as 
declaratory and injunctive relief. Although plaintiffs were later released, mooting their individual claims for injunctive relief, their damage 
claims remained alive. Because the immunity of defendants was not settled, the Supreme Court reached the merits, holding that plaintiffs 
had a cognizable liberty interest in the processing of their parole applications. The Court remanded the case for further proceedings. See 
also City of Richmond v. J.A. Croson Co, 488 U.S. 469, 478 n.1 (1989). An inability to pay a damages judgment at present does not moot a 
claim. See United States v. Behrman, 235 F.3d 1049, 1053 (7th Cir. 2000). However, if the judgment seemingly could never be paid, a claim 
might be dismissed on prudential grounds. See, e.g., Federal Deposit Insurance Corp. v. Kooyomjian, 220 E3d 10, 14-15 (1st Cir. 2000). 
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defendant can do little to moot a damage claim. The virtual impossibility that damage claims can become moot gives rise 
to the primary technique for avoiding mootness: plead a claim for damages if the claim has a reasonable basis.'** 
Although later events may moot the claim for injunctive relief, the claim for damages is an opportunity to determine the 
legality of the conduct at issue.” 

In the absence of a claim for damages, a suggestion of mootness should not trigger a reflexive response in opposition 
to dismissal.'*° Before investing substantial time and resources in an attempt to resuscitate an apparently moot claim, 
consider carefully whether any benefit is to be gained. Some cases are truly moot; no present consequences are traceable 
to the challenged conduct, and, for whatever reason, the conduct is unlikely ever to recur.'*’ In such cases, resisting dis- 
missal without prejudice on the ground of mootness makes no sense. The suggestion of mootness should be an occasion 
to reevaluate both the factual and legal merits of a lawsuit. While the natural reaction during litigation is to resist, there 
are times when it is better to fight another day with a different plaintiff. 

If such a fight is appropriate, it will likely be over whether one of the well-established exceptions to mootness applies 
or how the exception may apply in the class action context. We therefore focus upon three issues: When does the volun- 
tary cessation of unlawful conduct render a case moot? When does the termination of an injury “capable of repetition yet 
evading review” render a case moot? How are mootness principles applied in class actions? 


B. EXCEPTIONS TO MOOTNESS 


A defendant may not moot a claim for injunctive relief simply by ceasing the unlawful conduct. A contrary rule would 
encourage the resumption of unlawful conduct following the dismissal of litigation. 


1. Voluntary Cessation of Unlawful Conduct 


A relevant case is United States v. W.T. Grant Co.'** The Supreme Court held that the voluntary cessation of illegal conduct 
would moot a case only if the defendant established that “there is no reasonable expectation that the wrong will be 
repeated.” Unless the defendant meets that “heavy” burden, the court has the power to hear the case and the discretion 
to grant injunctive relief.“ 


'4One approach to doing so in due process cases is to request nominal damages. Carey v. Piphus, 435 U.S. 247, 254 (1978). See Davis v. District 


of Columbia, 158 E3d 1342 (D.C. Cir. 1998) (“The violation of certain constitutional rights, characterized by the Supreme Court as ‘absolute; 
will support a claim for nominal damages without any showing of actual injury”); Bernhardt v. County of Los Angeles, 279 F.3d 862, 872 (9th 
Cir. 2001) (“A live claim for nominal damages will prevent dismissal for mootness.”); Hotel and Restaurant Employees Union Local 25 v. 
Smith, 846 F.2d 1499, 1503 (D.C. Cir. 1988); Beyah v. Coughlin, 789 F.2d 986, 988-89 (2d Cir. 1986). 


The use of damage claims to avoid mootness has limits. States and their agencies are immune under the Eleventh Amendment; those who 
act in a judicial capacity enjoy absolute immunity, and other officials enjoy qualified immunity. See Chapter 8 of this MANUAL. The assertion 
of a damage claim against a defendant who clearly enjoys immunity does not save a claim for injunctive relief from mootness. Trotter v. 
Klincar, 748 F.2d 1177 (7th Cir. 1984). Before embarking on a damage claim of questionable validity, the attorney should consider Federal 
Rule of Civil Procedure 11. See Chapter 4, Section II, of this MANUAL. 


135, 


136A request for a declaratory judgment does not save a case from mootness when claims for injunctive relief are moot. Green v. Mansour, 474 
U.S. 64, 67-72 (1985). 


571 itigation challenging discontinued practices or policies that continue to produce collateral harm is not moot. See, e.g., Reno v. Bossier Parish 
School Board, 528 U.S. 320, 327 (2000) (challenge to redistricting plan following election is not moot because prior plan represents a base- 
line for evaluation of future challenges); Firefighters Local Union No. 1784 v. Stotts, 467 U.S. 561, 568-72 (1984) (city’s challenge to injunc- 
tion prohibiting layoffs based on seniority system not mooted by recall of laid-off employees when injunction would require city to ignore 
seniority rights in future layoffs and would affect its ability to recruit new employees by precluding it from offering the protection of layoff 
by seniority); Jago v. Van Curen, 454 U.S. 14, 21 n.3 (1981) (challenge to procedures leading to rescission of forthcoming parole not mooted 
by later release on parole when later release subject to restrictions not contemplated by original grant of parole); Youakim v. Miller, 425 U.S. 
231, 236 n.2 (1976) (challenge to reduction in benefits for foster children related to foster parents not mooted by increase in benefits when 
effect is to discourage acceptance of other family members awaiting placement); Super Tire Engineering Co. v. McCorkle, 416 U.S. 115 (1974) 
(challenge to rule denying Aid to Families with Dependent Children (AFDC) benefits to strikers not mooted by settlement of strike when 
rule affects every labor dispute and collective bargaining agreement) 


United States v. W.T. Grant Co., 345 U.S. 629 (1953). 
Id. at 633. See also Friends of the Earth, 528 U.S. at 189, 193 (quoting and citing United States v. Concentrate Phosphate Export Association, 


393 U.S. 199, 203 (1968) (“A case might become moot if subsequent events made it absolutely clear that the allegedly wrongful behavior 
could not reasonably be expected to recur.”)). 


138 


139 


140A different issue arises when a third party voluntarily discontinues conduct that is the focus of the litigation. In Iron Arrow Honor Society v. 
Heckler, 464 U.S. 67 (1983), the secretary of the U.S. Department of Health, Education, and Welfare informed the University of Miami that 
the university had violated Title IX by permitting a student organization that barred women from membership to conduct its initiation cer- 
emony on campus. The organization sued the secretary to enjoin further enforcement of the interpretation of Title IX. During the litigation, 
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Two recent cases illustrate the relative difficulty in persuading a court to dismiss a case on mootness grounds. In 
Friends of the Earth the Court held that a claim for civil penalties intended to deter a polluter from exceeding discharge 
limits in a permit was not necessarily moot even when the facility at issue had closed because the defendant retained the 
permit.'" In City of Erie v. Pop’s A.M. the Court rejected the suggestion of mootness filed by a prevailing plaintiff in a 
challenge to city restrictions on adult dancing establishments.“ Notwithstanding that the club had closed, the Court 
noted the city’s continued stake in wishing to enforce the statute enjoined by the lower courts and the possibility that the 
plaintiff would reopen a new club.'” 

Mootness then requires a sensitive fact-based prediction of the probability of recurrence and an analysis of the plain- 
tiffs continued need for relief, the defendant’s representations, and the public interest in resolution of the dispute. The 
burden of demonstrating mootness rests on the defendant, and the essential inquiry is the genuineness of the defendant's 
claim of self-correction.'** At the same time the plaintiff should be prepared to explain why, as a prudential matter, the 
court should, despite the defendant’s representations, issue declaratory and injunctive relief. When, as in City of Erie, the 
claim implicates public rather than private interests, a reduced risk of recurrence is sufficient to avoid mootness.'*° 

With respect to suits against governmental entities, mootness issues arise when the relevant agency or official declares 
in some way that it will no longer follow the challenged policy or when superseding or amending legislation is enacted. 
Courts generally look favorably on assertions of discontinuance by public officials.'*° However, if the assertion of discon- 
tinuance is not complete or permanent, the suggestion of mootness is likely to be denied.'*” Moreover, the defendant who 
discontinues the challenged conduct while proclaiming its legality is particularly unlikely to succeed in mooting a case.'* 

From an advocacy perspective, establishing early in the litigation the defendant's belief in the legality of the conduct at 
issue is therefore useful. Probing in discovery facts relevant to the possibility of resumption of the challenged policy is 
also advisable. Courts frequently reject suggestions of mootness when the defendant fails to offer some assurance that the 
challenged policy will not be resumed.'”” 

Public officials routinely discontinue challenged conduct in response to changes in legislative and administrative pro- 
visions governing that conduct. The voluntary cessation of illegal conduct because of the enactment of superseding or 
repealing legislation ordinarily moots a claim for injunctive relief.'°° There is little risk of recurrence absent further legis- 
lation. If, however, the prior statute remains enforceable, challenged implementing regulations remain in effect, or the 


the university informed the organization that, irrespective of the outcome of the litigation, the organization would not be permitted to 
return to campus until the organization stopped discriminating. Because the university’s action effectively superseded the secretary’s 
action, the Supreme Court held the challenge to the secretary’s interpretation of Title IX moot, reasoning that the interpretation no longer 
could affect the organization. The Court did not decide whether the W.T. Grant standard applied to the voluntary acts of third parties; the 
Court reasoned that, even if it did, the public statement of the university president banning the organization from campus established that 
the controversy between the organization and the Department of Health, Education, and Welfare was unlikely ever to recur. 


1 Friends of the Earth, 528 U.S. at 193-94. 
142 City of Erie v. Pops A.M., 529 U.S. 277, 288 (2000). 


Cf. City News and Novelty Inc. v. City of Waukesha, 531 U.S. 278 (2001) (unsuccessful challenge to city licensing ordinance is moot when 
adult-oriented business decides not to renew license). 


143 


14413A CHARLES A. WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE § 3533.7 at 353 (2d ed. 1984). 
M45 cee also Desiderio v. National Association of Securities Dealers, 191 F.3d 198, 201-2 (2d Cir. 1999). 


See, e.g., Committee in Solidarity with People of El Salvador v. Sessions, 929 F.2d 742, 744-45 (D.C. Cir. 1991); Mosley v. Hairston, 720 F.2d 
409, 419 (6th Cir. 1990); see also Saladin v. City of Milledgeville, 812 F.2d 687 (11th Cir. 1987) (removal of city seal containing the word 
Christianity from water tanks, vehicles, and uniforms and promise not to display it in the future moot challenge to display). 


146 


147 County of Los Angeles v. Davis, 440 U.S. 625, 631 (1979) (“interim relief or events have completely and irrevocably eradicated the effects 


of the alleged violation”); Radio-Television News Directors Association v. Federal Communications Commission, 229 E3d 269, 270-72 
(D.C. Cir. 2000). 


148 Sasnett v. Litscher, 197 F.3d 290, 291-92 (7th Cir. 1999); United States v. Laerdal Manufacturing Corp., 73 F.3d 852, 856 (9th Cir. 1995); 
Donovan v. Cunningham, 716 F.2d 1455, 1461-62 (5th Cir. 1983). See Walling v. Helmerich, 323 U.S. 37, 43 (1944). 


1 See Pederson v. Louisiana State University, 213 E3d 858, 874-75 (5th Cir. 2000); Norman-Bloodsaw v. Lawrence Berkeley Laboratory, 135 
E3d 1260, 1274-75 (9th Cir. 1998); American Iron and Steel Institution v. Environmental Protection Administration, 115 F.3d 979, 1006-7 
(D.C. Cir. 1997). 


See Citizens Responsible for Government v. Davidson, 236 F.3d 1174, 1181-84 (10th Cir. 2000) (election law); Mosley v. Hairston, 920 F.2d 409, 
413-15 (6th Cir. 1990) (AFDC statute); Fraternal Order of Police Lodge 121 v. City of Hobart, 864 F.2d 551, 553 (7th Cir. 1988) (wage and 
hour statute). See also Green v. Mansour, 474 U.S. 67-72 (1986) (prospective challenge to AFDC benefit calculation rendered moot by super- 
seding legislation requiring claimed deductions); Princeton University v. Schmid, 455 U.S. 100 (1982) (per curiam) (repeal of university 
regulations moots challenge to their validity); WRIGHT ET AL., supra note 144, § 3533.6. 
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statutory amendment does not fully resolve the plaintiff’s claim, the case is not moot.’ For example, in City of Mesquite 
v. Aladdin’s Castle Inc. the Court held that repeal of a challenged ordinance did not moot the claim for injunctive relief 
given the city’s stated intention to reenact the ordinance should the suit be dismissed.'”” 


2. Conduct Capable of Repetition Yet Evading Review 


Challenges to recurrent conduct of short duration often avoid mootness under the exception for acts “capable of repeti- 
tion yet evading review.’ Conduct is capable of repetition but evading review when the duration of the challenged action 
is too short to be litigated fully before the cessation or expiration of the challenged conduct, and the plaintiff is reason- 
ably expected to be subject to the same action in the future.'*’ This branch of the mootness doctrine frequently overlaps 
with voluntary cessation. The choice between analysis of discontinuation as voluntary cessation of unlawful conduct or 
as conduct capable of repetition yet evading review is significant because of the differing burdens. The defendant has the 
heavy burden of showing that voluntary cessation of unlawful conduct moots a case, while the plaintiff has the burden of 
showing that conduct is capable of repetition yet evading review.’ 

Determining whether this exception applies requires an assessment of the probability of repetition or recurrence, the 
risk that repeated harm will be of sufficiently short duration so as to evade review and remedy, and the extent to which 
repetition may affect the plaintiff." The Supreme Court has been inconsistent in its treatment of the requirement that 
the conduct be shown to be capable of repetition; the Court wavered between the more stringent requirement of a 
“demonstrated probability” and the less stringent requirement of a “reasonable expectation? In City of Los Angeles v. 
Lyons, a challenge to a city policy of using choke holds to subdue suspected criminals, the Court held that a generalized 
showing that conduct might recur was not sufficient to trigger the exception.” The Court stated that the “doctrine 
applies only in exceptional situations, and generally only in those cases in which the named plaintiff can make a reason- 
able showing that he will again be subjected to the alleged illegality”! 

However, in Honig v. Doe, the Court limited Lyons.'*” The Court stated that Lyons revealed only that the Court was 
“unwilling to assume that the party seeking relief will repeat the type of misconduct that would once again place him or 
her at risk of that injury?’ The Court held that a “reasonable expectation” of recurrence was sufficient to overcome a 
suggestion of mootness: “in numerous cases ... we have found controversies capable of repetition based on expectations 
that, while reasonable, were hardly demonstrably probable?" Such a reasonable expectation may be found in the history 


15! See Allee v. Medrano, 416 U.S. 802 (1974) (superseding legislation mooted challenge to prior legislation except to extent that pending crimi- 


nal prosecutions subject to injunction for bad-faith prosecution remain); Washington v. Daley, 173 F.3d 1158 (9th Cir. 1999); Amoco 
Production Co. v. Fry, 118 E3d 812, 815-16 (D.C. Cir. 1997). 


152 City of Mesquite v. Aladdin's Castle Inc., 455 U.S. 233 (1982). 


153 Tish Lesbian and Gay Organization v. Giuliani, 143 F.3d 638, 647-48 (citing Murphy v. Hunt, 455 U.S. 478, 482 (1982)). 


Nonetheless the Supreme Court found claims not to be moot on these grounds on many occasions. See, e.g., International Organization of 


Masters v. Brown, 498 U.S. 466, 472-73 (1991) (challenge to union election rule); Meyer v. Grant, 486 U.S. 414, 417 n.2 (1988) (challenge to 
state law on electoral initiatives); Honig v. Doe, 484 U.S. 305, 317-18 (1988) (claim under Education for the Handicapped Act); Burlington 
Northern Railroad v. Brotherhood of Maintenance of Way Employees, 481 U.S. 429, 436 n.4 (1987) (labor dispute); United States v. New York 


Telephone Co., 434 U.S. 159, 165 n.6 (1977) (challenge to order requiring pen register surveillance). 
155 


The Supreme Court in Renne v. Geary, 501 U.S. 312, 320 (1991), also suggested that the capable-of-repetition doctrine “will not revive a dis- 

pute which became moot before the action commenced.” The decision, criticized in WRIGHT ET AL., supra note 144, § 3533.8 at 495 (Supp. 

2003), has been repeated in Friends of the Earth, 528 U.S. at 191, and Steel Company, 523 U.S. at 109. Taken literally, the holding may threat- 

en to limit this branch of mootness doctrine. 

156See Buckley v. Archer-Daniels-Midland Co., 111 E3d 524, 527-28 (7th Cir. 1997) (applying various standards of the possibility of recurrence, 
such as “reasonable expectation,’ “demonstrated probability,’ and not “highly unlikely”). 

157 City of Los Angeles v. Lyons, 461 U.S. 95 (1983); Buckley, 111 E3d at 527-28 (“demonstrated possibility” required) (quoting Board of 

Education v. Steven L., 9 F.3d 464, 468 (7th Cir. 1996)). 

Lyons, 461 U.S. at 109. See also Murphy v. Hunt, 455 U.S. 478, 482 (1982) (per curiam) (challenge to state constitutional provision denying 

pretrial release in sexual assault case mooted by conviction; no probability that plaintiff will again be arrested and detained pending trial); 

Weinstein v. Bradford, 423 U.S. 147, 149 (1975) (per curiam) (challenge to procedures governing release on parole mooted by unconditional 

release; no probability that plaintiff will again be affected by procedures). 

Honig v. Doe, 484 U.S. 305 (1988). 

Id. at 320. 


Id. at 319 n.6. 
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162 


of the plaintiff’s relationship with the defendant. 

Actions evade review when they are “too short to be fully litigated prior to cessation or expiration”'® The question is 
whether the action is inherently of brief duration, not merely of short duration before the court. Therefore, if circum- 
stances suggest that a possible recurrence of challenged conduct could be litigated should it arise, courts decline to 
invoke the exception. Such circumstances include the possible use of motions for preliminary injunction, emergency 
stays, and expedited appeals. Should a plaintiff fail to attempt to avail itself of these procedural opportunities, courts are 
disinclined to regard the matter as evading review.'™ Advocates are therefore advised first to pursue these avenues for 
relief when appropriate. 

The plaintiff must show that not anyone but “he will again be subjected to the alleged illegality?" Despite this restric- 
tive language, the Court invokes the exception in circumstances in which the probability of recurrence to the plaintiff is 
not obvious. Litigation involving the regulation of 
+ abortion,’ 


e elections,“ and 


* press access to trials’®® 


has proceeded despite claims of mootness without any apparent basis for a finding of probable recurrence. The public 
importance of the issue may explain the more relaxed approach in these narrow categories of cases.” 


C. MOOTNESS AND CLASS ACTIONS 

Class actions raise the question of whether the claims of the class become moot when the individual claims of the class 
representatives are moot. In litigation involving recurrent conduct of short duration, pleading a claim as a class action 
before the conduct terminates offers a greater likelihood of avoiding mootness. Once certified, the case can become moot 
only if there is no risk of recurrence to the class; as long as the challenged conduct threatens a member of the class, the 
case will not be moot. Thus class actions shift the mootness inquiry from whether there is a reasonable likelihood that 
the conduct will again affect the plaintiff to whether there is a reasonable likelihood that the conduct will affect the 
plaintiff class. 


162 See Olmstead v. L.C. by Zimring, 527 U.S. 581, 594 n.6 (1999) (action to require treatment for disabilities not moot even after plaintiffs were 


placed in requested programs because they had many institutional placements in the past). 


Spencer v. Kemna, 523 U.S. 1, 17 (1998); see Brock v. Roadway Express Inc., 481 U.S. 252, 258 (1986). The D.C. Circuit held that “orders of less 
than two years’ duration ordinarily evade review” Burlington Northern Railroad Co. v. Surface Transportation Board, 75 F.3d 685, 690 (D.C. 
Cir. 1996); see also Public Utilities Commission of California v. Federal Energy Regulatory Commission, 236 F.3d 708, 714 (D.C. Cir. 2001) 
(holding that orders regarding two-year contracts evaded review for purpose of mootness); Irish Gay and Lesbian Organization, 143 F.3d at 
648 (a few weeks between denial of march permit and march). 

See, e.g., Minnesota Humane Society. v. Clark, 184 F.3d 795, 797 (8th Cir. 1999); Freedom Party v. New York State Board of Elections, 77 F.3d 
660, 662-63 (2d Cir. 1996); United States v. Taylor, 8 F.3d 1074, 1076-77 (6th Cir. 1993). 

Lyons, 461 U.S. at 107-8; DeFunis v. Odegaard, 416 U.S. 312, 318-19 (1974). Typical examples are when a student or youth challenges a poli- 
cy but later graduates or matures to adulthood before resolution of the case. See Stotts v. Community Unit School District, 230 F.3d 989 (7th 
Cir. 2000); Cole v. Oroville Union High School District, 228 F.3d 1092, 1098 (9th Cir. 2000). Cases seeking equitable relief involving prison con- 
ditions brought by inmates who are transferred or released are commonly moot for the same reason. See Herman v. Holiday, 238 F.3d 660, 
665 (5th Cir. 2001); Smith v. Hundley, 190 E3d 852 (8th Cir. 1999); Kerr v. Farrey, 95 F.3d 472, 475-76 (7th Cir. 1996). 

In Roe v. Wade, 410 U.S. 113 (1973), the Supreme Court held that the conclusion of a pregnancy did not moot a challenge to a statute pro- 
hibiting abortions without any showing that the plaintiff was likely to suffer another unwanted pregnancy. 


163 


164 


165 


166 


167 itigation brought by candidates challenging ballot access restrictions does not become moot when the election is complete. Anderson v. 


Celebrezze, 460 U.S. 780 (1983); Moore v. Ogilvie, 394 U.S. 814 (1969). The Supreme Court shows no interest in the question of whether the 
affected candidate is likely to run for election again. See also Mandel v. Bradley, 432 U.S. 173 (1979); Storer v. Brown; 415 U.S. 724 (1974); 
Brown v. Chote, 411 U.S. 452 (1973). 


isl Press-Enterprise Co. v. Superior Court, 478 U.S. 1, 6-7 (1986) (challenge to denial of access to pretrial hearing not mooted by release of 
transcript because plaintiff could be assumed to be subject again to exclusion from hearings); Globe Newspaper Co. v. Superior Court, 457 
U.S. 596, 602 (1982) (challenge to exclusion from portions of criminal trial involving testimony by minor who claimed to be victim of sexu- 
al battery not mooted by completion of trial for same reason); Richmond Newspapers Inc. v. Virginia, 448 U.S. 555 (1980) (challenge to 
exclusion from criminal trial not mooted by completion of trial for same reason). 


169 See Alton and Southern Railway Co. v. International Association of Machinists and Aerospace Workers, 463 E2d 872, 880 (D.C. Cir. 1972); 
accord United States v. W.T. Grant Co., 345 U.S. 629, 632 (1953) (holding that repetition or review element, “together with a public interest in 
having the legality of the practices settled, militates against a mootness conclusion”). 
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As a matter of practice, in certain cases the advocate may wish to consider avoiding the mootness issue by moving to 
amend the complaint to add claims of “live” representative plaintiffs.'”” Whether this is possible may turn on the nature 
and duration of the claim at issue. Doing so requires the advocate to be vigilant in continuing to identify such plaintiffs 
following the commencement of litigation. Choosing not to name identified class representatives in a complaint in order 
to hold them in “reserve” for this purpose may raise difficult ethical issues and should not be undertaken without explo- 
ration of these issues. 

In Sosna v. Iowa, plaintiff, on behalf of a class, challenged a state requirement that a petitioner for divorce reside in the 
state for one year prior to filing the petition.'’’ By the time the case was argued before the Supreme Court, the year period 
had ended, the named plaintiff was divorced, and the law would not again affect the plaintiff. The Court nevertheless 
found the case not to be moot because the certified class had acquired a legal status separate from the plaintiff. Sosna 
suggests that this doctrine extends only to cases in which the named plaintiff’s claim was of brief duration and would 
therefore otherwise evade review.'”” 

In Franks v. Bowman Transportation Co. the Court appeared to relax the Sosna rule further.’ There the named repre- 
sentative of a subclass challenging racial discrimination in employment selection had been subsequently hired. The 
Court held that the Sosna rule applied prudentially only to constitutional claims in which the individual claims were 
capable of repetition but evading review. The distinction between constitutional and statutory claims drawn in Franks 
was thereafter eliminated in Kremens v. Bartley,'”* 

Although the classes in Kremens and Franks were certified before the question of mootness arose, the timing of certifi- 
cation has since diminished in importance. In United States Parole Commission v. Geraghty the plaintiff sued on behalf of 
a class challenging parole release guidelines.'” The district court denied certification and entered judgment for the 
defendants. Although the plaintiff completed his sentence while his appeal was pending, mooting his personal challenge 
to the guidelines, the Supreme Court held that he could nevertheless pursue an appeal from the final judgment on the 
ground that class certification was wrongly denied.'”° 

Geraghty specifically holds that a putative class action does not become moot when the claim of the named plaintiff 
expires after denial of class certification. Moreover, Geraghty recognizes that “[s]ome claims are so inherently transitory 
that the trial court will not have even enough time to rule on a motion for class certification before the proposed 
representative's individual interest expires”; in such cases, certification can relate back to the filing of the complaint. 

Geraghty effectively makes the class a party to the suit from the moment of filing. Should the claim of the representa- 
tive party become moot before the trial court rules on certification, a case and controversy will continue to exist concern- 
ing class certification.'”* To establish that a class should nevertheless be certified, the plaintiff must show that the transi- 
tory nature of the claim is such that it will inevitably expire before a class can be certified.” The plaintiff also must show 


177 


17 Advocates in LSC-funded programs may not file or participate in class action litigation. 45 C.ER. § 1617. 

171 Sosna v. Iowa, 419 U.S. 393 (1975). 

See also Gerstein v. Pugh, 420 U.S. 103 (1975) (class action challenging state practice of holding criminal defendants accused by information 
without a probable cause hearing was not moot when the named class representatives were convicted). 

Franks v. Bowman Transportation Co., 424 U.S. 747 (1976). 

Kremens v. Bartley, 431 U.S. 119 (1977) (remanding case for substitution of new class representatives). 

US. Parole Commission v. Geraghty, 445 U.S. 388 (1980). 

Although Geraghty was allowed to challenge the denial of class certification on appeal, he was not allowed to litigate the merits until a class 
was properly certified. The Supreme Court noted that should an appellate court affirm denial of class certification, it would necessarily also 
affirm dismissal on the ground of mootness. Because the court of appeals had ruled that the class should have been certified, the Supreme 
Court remanded Geraghty to the district court for consideration of whether Geraghty should represent the class or whether another class 
representative should be appointed. 


177 Geraghty, 445 US. at 399; see also County of Riverside v. McLaughlin, 500 U.S. 44, 50 (1991). 
178 


172 


173 
174 
175 


176 


The defendant may not moot a proposed class action by making a full offer of judgment to the individual plaintiffs. Should the court deny 
certification and enter judgment for the individual plaintiffs, the plaintiffs may still appeal from that judgment on behalf of the class. 
Deposit Guaranty National Bank v. Roper, 445 U.S. 326 (1980). 


17 See County of Riverside, 500 U.S. at 51-52 (1991) (“That the class was not certified until after the named plaintiffs’ claims had become moot 
does not deprive us of jurisdiction. . . . In such cases, the ‘relation back’ doctrine is properly invoked to preserve the merits of the case for 
judicial determination”); Wade v. Kirkland, 118 F.3d 667 (9th Cir. 1997); Robidoux v. Celani, 987 F.2d 931, 938-39 (2d Cir. 1993) (class action 
challenging delays in processing welfare applications; such delays are inherently transitory); Basel v. Knebel, 551 F.2d 395 (D.C. Cir. 1977). 
For cases in which plaintiffs did not establish this, see Egan v. Davis, 118 E3d 1148, 1149-51 (7th Cir. 1997); Rocky v. King, 900 F.2d 864, 
767-71 (5th Cir. 1990); Ahmed v. University of Toledo, 822 E2d 26 (6th Cir. 1987). 
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reasonable diligence in filing the complaint and seeking class certification.'*’ Such diligence may be demonstrated by fil- 
ing a motion for class certification with the complaint and proceeding with class discovery promptly.'®' 

Geraghty is not a foolproof defense to mootness. The Court leaves district courts with considerable discretion in mat- 
ters of class certification. Should a trial court dismiss before ruling on certification, Geraghty may assure reversal for con- 
sideration of class certification. However, Geraghty assures only consideration of class certification. Should the district 
court deny certification and dismiss again, establishing on appeal that the court abused its discretion in denying class 
certification will be necessary. When feasible, it makes sense to intervene additional plaintiffs with live claims rather than 
to rely exclusively upon Geraghty to avoid mootness. 


Ill. Exhaustion and Preclusion 


This section discusses the circumstances under which a federal plaintiff is required to exhaust judicial or administrative 
remedies before filing in federal court and the preclusion implications of pursuing such remedies when not 
statutorily mandated. 


A. WHETHER EXHAUSTION IS REQUIRED 


To determine whether exhaustion is required, the advocate must first examine the federal statute that provides the right 
sought to be enforced for explicit or implicit exhaustion requirements. If exhaustion is required, determine whether one 
of the recognized exceptions to enforcement of exhaustion applies to the circumstances of the case. The advocate must 
consider whether to pursue such available remedies when exhaustion of remedies is not required, as in Section 1983 
actions.'*’ This entails an assessment of the needs of the client, the certainty and speed of such relief, and, of particular 
importance, the possibility that pursuing such remedies will have claim or issue preclusive effect on any subsequent fed- 
eral action. The prospect of litigating multiple federal claims or federal and state-law claims with different exhaustion 
requirements adds another layer of complexity to the assessment. 

The structure of practice in many legal aid programs effectively gives the initial strategic decisions to paralegals and to 
attorneys who may not typically handle federal litigation. Decisions made by these staff members may foreclose the fed- 
eral forum as a viable option because of the preclusion doctrines. Thus, early in the representation of the client, having 
experienced federal litigators collaborate with staff who represent clients in administrative hearings is important. 


B. STATUTORY DUTY OF EXHAUSTION 


Exhaustion of federal or state administrative remedies is required when Congress explicitly requires exhaustion as a pre- 
requisite to bringing an action in federal court.'*’ Such an expression must be specific and clear.'** For example, 42 U.S.C. 
§ 1997e(a), part of the Prison Litigation Reform Act, provides: “No action shall be brought with respect to prison condi- 
tions ... until such administrative remedies are exhausted.” The Supreme Court held that this language reflected 
Congress’ intent to require exhaustion in all cases and to eliminate any discretion to permit exceptions." 

The interpretive question in such cases is the breadth of statutorily required exhaustion provisions.'*° For example, the 
Individuals with Disabilities Education Act provides that, “before the filing of a civil action ... seeking relief that is also 
available under [the Act], the procedures . . . of this section shall be exhausted.”"”’ The circuits are evenly split on whether 
this provision requires the exhaustion of administrative remedies that cannot supply the particular relief (money dam- 
ages) sought in the federal action.'** An exception may also apply when an agency adopts a policy or pursues a practice 


180 cee Banks v. National Collegiate Athletic Association, 977 F.2d 1081, 1085-86 (7th Cir. 1992), cert. denied, 508 U.S. 908 (1993). 


See Christiano v. Courts of the Justices of the Peace in and for New Castle County, 115 ERD. 240 (D. Del. 1987). 
18? Patsy v. Board of Regents, 457 U.S. 496, 501 (1982). 
183 McCarthy v. Madigan, 503 U.S. 140, 144 (1991). 
184 
Id. 


85 See Porter v. Nussle, 534 U.S. 516 (2002); Booth v. Churner, 532 U.S.731 (2001). 
186 


181 


In Equal Employment Opportunity Commission v. Lutheran Social Services, 186 E3d 959 (D.C. Cir. 1999), e.g., the D.C. Circuit wrestled with 
question whether a Civil Rights Act provision providing that a recipient of a subpoena “may petition” the agency to revoke the subpoena 
required the recipient to do it. In a 2-to-1 decision, the court concluded that it did not. Id. at 965. 

18720 US.C.§ 1415(1). 


188 Covington v. Knox County School System, 205 F.3d 912 (6th Cir. 2000); Witte v. Clark County School District, 197 F.3d 1271 (9th Cir. 1999); 
W.B. v. Matula, 67 F.3d 484 (3d Cir. 1996) (no exhaustion); Frazier v. Fairhaven School Committee, 276 F.3d 52 (1st Cir. 2002); Charlie E v. 
Board of Education, 98 F.3d 989 (7th Cir. 1996); N.B. v. Alachua County School Board, 84 F.3d 1376 (11th Cir. 1996) (requiring exhaustion). 
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of general applicability contrary to law.'®? 

Without an explicit statutory requirement for exhaustion, “courts are guided by congressional intent in determining 
whether application of the doctrine would be consistent with the statutory scheme.”’”’ Thus implicit exhaustion require- 
ments are often determined by statutory interpretation and legislative history.” In these circumstances “courts play an 
important role in determining the limits of an exhaustion requirement and may impose such a requirement even where 
Congress has not expressly so provided?” 

Statutory exhaustion requirements may vary even within the same statute or program. For example, Title I, but not 
Title III, of the Americans with Disabilities Act has an exhaustion requirement.'”’ Furthermore, combining claims from a 
federal statute that does not require exhaustion with one that does have an exhaustion requirement can result in enforce- 
ment of an exhaustion requirement for both statutory claims.’ 


C. CommMon-Law Duty OF EXHAUSTION 

When “Congress has not clearly required exhaustion, sound judicial discretion governs?’ Exercise of this discretion 
involves balancing the interests of the plaintiff in accessing a federal forum promptly against the institutional interests 
advanced when exhaustion is required.” 

The Supreme Court in McCarthy identified three circumstances which, if present, would weigh against exhaustion. The 
first occurs when requiring exhaustion would unduly prejudice a subsequent court action, such as when the administra- 
tive process is either delayed or does not otherwise allow the plaintiff to avert irreparable harm.” In Bowen v. City of 
New York the Court found that a class of social security disability insurance claimants would suffer irreparable injury if 
they were required to exhaust their administrative remedies fully with the Social Security Administration.’ A second set 
of circumstances warranting waiver of the exhaustion requirement occurs when the administrative remedy is shown to 
be inadequate.” Such might be the case when the agency was unable to grant an effective remedy or unable to consider 
the issues presented. Moreover, exhaustion was not required when the challenge was to the agency procedures them- 
selves.” Third, the Court finds a waiver of exhaustion appropriate when agency bias is shown. Applying these factors, the 
Court in McCarthy held that a federal prisoner did not have to exhaust the Federal Bureau of Investigation’s administra- 
tive remedy procedure before filing a Bivens action in federal court.””! 


D. PRECLUSION 


Should exhaustion of judicial or administrative remedies not be required, the advocate has to assess whether to seek such 
remedies voluntarily or to proceed with federal litigation. Because final judgments or administrative decisions may well 
have preclusive effect in subsequent federal litigation, voluntary exhaustion has potential dangers. 


18 Hoeft v. Tucson Unified School District, 967 F.2d 1298, 1305 (9th Cir. 1992). 


Patsy, 457 U.S. at 502, n. 4. 

1! Alacare Inc. v. Baggiano, 785 F.2d 963, 966 (11th Cir. 1986) (quoting Patsy, 457 U.S. at 501). 
19279 

" Moyer v. Showboat Casino Hotel, 56 F. Supp. 2d 498 (D. N.J. 1999). 


See Hope v. Cortines, 872 E Supp. 14 (E.D.N.Y. 1995) (combining an Americans with Disabilities Act Title II claim with an Individuals with 
Disabilities Education Act claim required exhaustion). 


190 


15 McCarthy, 503 U.S. at 144, Such is the case in which there is only a regulatory exhaustion requirement. See also Cossio v. Hawk, Civ. No. 97- 


445, 1998 U.S. Dist. LEXIS 2433 (D.C. Cir. Feb. 25, 1998). 
Those interests were summarized in Weinberger v. Salfi, 422 U.S. 749, 765 (1975): “Exhaustion is generally required as a matter of preventing 
premature interference with agency processes, so that the agency may function efficiently and so that it may have an opportunity to correct 
its own errors, to afford the parties and the courts the benefit of its experience and expertise, and to compile a record which is adequate for 
review. 
McCarthy, 503 U.S. 146-47; Coit Independence Joint Venture v. Federal Savings and Loan Insurance Corp., 489 U.S. 561 (1989). 


8Bowen v. City of New York, 476 U.S. 467 (1986). The court noted that a “severe medical setback” might result from the “trauma of having dis- 
ability benefits cut off” and “the ordeal of having to go through the administrative appeal process.” Id. at 483. 
McCarthy, 503 U.S. at 147-48. 


200 Gibson v. Berryhill, 411 U.S. 564, 575 (1973). 
201 


197 


199 


A common fourth exception is where the litigant raises a colorable constitutional claim that is collateral to her substantive claim of entitle- 
ment. See Clarinda Home Health v. Shalala, 100 F.3d 526 (8th Cir. 1996); see also Mathews v. Eldridge, 424 U.S. 319 (1976). 
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1. Claim Preclusion 


In 28 U.S.C. § 1738, the full-faith and credit statute, Congress “required all federal courts to give preclusive effect to state- 
court judgments whenever the courts of the State from which the judgments emerged would do so.””” Federal courts 
apply state preclusion law to determine whether a state court judgment precludes a subsequent federal suit.””’ The 
Supreme Court therefore held that final state court judgments barred 


+ Title VII actions’ and 
* actions brought under 42 U.S.C. § 1983.7% 


State court judgments affirming administrative decisions similarly have preclusive effect under Section 1738. 
The preclusive effect of unreviewed administrative decisions is set forth in Section 83(1) of the Restatement (Second) 
of Judgments: 


If the administrative adjudication has the essential elements of an adjudication, and preclusion is 
consistent with the scheme of remedies, then a valid and final administrative determination by an 
administrative tribunal has the same effects under the rules of res judicata, subject to the same 
exceptions and qualifications, as a judgment of a court.””” 


The preclusive effect of administrative determinations raises three basic questions: (1) When does administrative adjudi- 
cation have the essential elements of adjudication?" (2) What claim did the administrative agency resolve (and thus pre- 
clude from relitigation)? (3) Did Congress by statute direct the court to apply preclusion? 

The first question—the required degree of formality to the administrative hearing—is relevant to both claim and 
issue preclusion (discussed infra). When the agency engages in a trial-type proceeding, the resulting findings are likely to 
have preclusive effect. Such features of a trial-type proceeding include the following safeguards: 


(1) opportunity for representation by counsel; (2) pretrial discovery; (3) the opportunity to present 
memoranda of law; (4) examinations and cross-examinations at the hearing; (5) the opportunity to 
introduce exhibits; (6) the chance to object to evidence at the hearing; and (7) final findings of fact 
and conclusions of law.””” 


These safeguards go beyond the minimum due process requirements identified in Goldberg v. Kelly.” There is little 
consistency as to whether proceedings with fewer safeguards may have preclusive effect.*'' The preclusive effect of find- 
ings in social security hearings, for example, commanded no consistent opinion.” Analogously arbitration processes, 
conducted pursuant to collective bargaining agreements, are not, the Court long concluded, adequate to warrant their 
awards to be given preclusive effect in a subsequent Section 1983 action: 


202 Allen v. McCurry, 449 U.S. 90, 96 (1980). 


20 Marrese v. American Academy of Orthopaedic Surgeons, 470 U.S. 373, 380 (1985). 

204 kremer v. Chemical Construction Corp., 456 U.S. 461, 466 (1982). 

Migra v. Warren City School District Board of Education, 465 U.S. 75 (1984). 

Kremer, 456 U.S. at 461. 

The general rule of res judicata is found in Section 24 of the Restatement (Second) of Judgments (1982). Generally a final judgment on the 
merits precludes the same parties or parties in privity with them from litigating the same claim in a subsequent lawsuit. Claim preclusion 
bars the relitigation in federal court of both claims subject to a final state court judgment and of claims which were not raised in state court. 

208 See United States v. Utah Construction and Mining Co., 387 U.S. 394, 422 (1966) (putting the question “whether the parties had an adequate 

opportunity to litigate”). In Haring v. Prosise, 462 U.S. 306, 317-18 (1983), the Supreme Court further held that, “as a general matter, even 

when issues have been raised, argued, and decided in a prior proceeding, and therefore are preclusive under state law, redetermination of 

[the] issues [may nevertheless be] warranted if there is reason to doubt the quality, extensiveness, or fairness of procedures followed in 

prior litigation.” 

Sokoya v. 4343 Clarendon Condominium Association, 199 U.S. Dist. LEXIS 17879 (N.D. Ill. 1996), citing Reed v. Amax Coal Co., 971 F.2d. 1295, 

1300 (7th Cir. 1992). See also Kleenwell Biohazard Waste v. Nelson, 48 F.3d 391, 393 (9th Cir. 1995); Hall v. Marion School District, 31 F.3d 183 

(4th Cir, 1994). 

Goldberg v. Kelly, 397 U.S. 254 (1970). 

See Clark v. Alexander, 85 F.3d 146 (4th Cir. 1996), holding that implementation of the Goldberg due process requirements insured an ade- 

quate Section 8 certificate termination hearing. However, rather than give the hearing fact-finding issue preclusive effect in a later appeal to 

federal court, the court of appeals held that deference should be given to the findings: the fact-finding should be reviewed under a substan- 
tial-evidence standard and not be given preclusive effect. 

See Drummond v. Commissioner, 126 F.3d 837 (6th Cir. 1997); Purter v. Heckler, 771 F.2d 682 (3d Cir. 1985); McGowen v. Harris, 666 F.2d 60 

(4th Cir. 1981). 
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[A]rbitral factfinding is generally not equivalent to judicial factfinding [in that] “[t]he record of the 
arbitration proceedings is not as complete; the usual rules of evidence do not apply; and rights and 
procedures common to civil trials, such as discovery, compulsory process, cross-examination, and 


testimony under oath, are often severely limited or unavailable??? 


The Court’s critique of arbitration may well characterize many state and local government administrative proceedings. 
The second question concerns when a claim brought in a first action is sufficiently similar to one sought to be brought 
later in federal court to require preclusion. Section 24 of the Restatement, which has been very influential, defines the 
“same” claim as one arising out of the same transaction or series of transactions. “Transactions” in turn “are to be deter- 
mined pragmatically, giving weight to such considerations as whether the facts are related in time, space, origin, or moti- 
vation, whether they form a convenient trial unit, and whether their treatment as a unit conforms to the parties’ expecta- 
tions or business understanding or usage.”’'* Put more practically, whether a second lawsuit is based upon the same 
claim litigated as in a prior action “turns on the essential similarity of the underlying events giving rise to the various 
claims” To determine whether causes of action are sufficiently similar to apply preclusion, “[c]ourts consider the simi- 
larity of the acts complained, the material factual allegations in each suit and the witnesses and documentation required 
to prove each claim?””° 

Claim preclusion can be enforced quite rigorously, as when the plaintiff could not have raised the claims asserted in the 
second suit in the first action if the claims arose from the same transaction or occurrence. In Wilkes v. Wyoming 
Department of Employment Division of Labor Standards the court barred a plaintiff from bringing a Title VII discrimina- 
tion action in federal court because of the settlement of a prior federal court case, in which the plaintiff had not and 
could not have asserted the discrimination claim but which arose out of the same employment relationship.”"” Wilkes 
argued that federal claim preclusion should not apply to subsequent litigation of the Title VII claim because there was no 
jurisdiction for inclusion of the retaliation claim in the first court action. Nevertheless, the court found that claim preclu- 
sion applied because all of the employment claims, including the retaliation charge, resulted from the same employment 
relationship, and the plaintiff could have made a choice of forum to enable her to include all of her claims in a 
single court case. 

Third, Congress may, by statute, overturn the presumptive application of preclusion of administrative determina- 
tions.’'® The leading case is University of Tennessee v. Elliott?" In Elliott the university fired an African American employ- 
ee. He appealed the decision administratively, claiming that the termination was racially motivated. The administrative 
law judge disagreed. Elliott then filed a Tile VII and Section 1983 suit in federal court. The university argued that the 
administrative law judge’s finding precluded relitigation of the discrimination issue. With respect to the Title VII claim, 
the Court held that the language of the statute reflected Congress’ intent that unreviewed state administrative proceedings 
had no preclusive effect on such claims.” The Court, however, found no evidence of such intent in Section 1983; more- 
over, the Court found, giving preclusive effect to administrative fact-finding enforces repose, conserves resources, and 
promotes federalism.” 

Even when all the requirements for claim preclusion appear to be satisfied, some courts do not apply it when impor- 
tant federal rights are at stake. For example, in Gjellum v. City of Birmingham the Eleventh Circuit decided that the federal 
common law of preclusion did not require application of state claim preclusion rules to unreviewed state administrative 


decisions in subsequent Section 1983 suits:””” 


*13 McDonald v. City of West Branch, 466 U.S. 284, 290-91 (1984). 


Restatement (Second) of Judgments § 24 (1982). 

Churchill v. Star Enterprises, 183 E3d 184, 194 (3d Cir. 1999). 

Lubrizol v. Exxon Corp., 929 F.2d 960, 963 (3d Cir. 1991). 

Wilkes v. Wyoming Department of Employment Division of Labor Standards, 314 F.3d 501 (10th Cir. 2002). 


The Supreme Court directed the lower courts to assume that Congress intended the presumption of preclusive effect of administrative find- 
ings to apply unless Congress indicated otherwise. Astoria Federal Savings v. Solimino, 501 U.S. 104, 108 (1991). That indication, however, 
need not be clear and precise. Id. (language of Age Discrimination in Employment Act implies that Congress intended administrative find- 
ings not to have preclusive effect). 


D University of Tennessee v. Elliott, 478 U.S. 788 (1986). 

Id. at 795-96. 

Id. at 798. 

222 Gjellum v. City of Birmingham, 829 F.2d 1056 (11th Cir. 1987). 
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We conclude that the importance of the federal rights at issue, the desirability of avoiding the forcing 
of litigants to file suit initially in federal court rather than seek relief in an unreviewed administra- 
tive proceeding, and the limitations of state agencies as adjudicators of federal rights override the 
lessened federalism concerns implicated outside the contours of the full faith and credit statute. In 
addition, claim preclusion, unlike issue preclusion, does not create a risk of inconsistent results in 
this context after Elliott because claim preclusion seeks to prevent litigation of issues that were not 
adjudicated before the state agency.” 


In Dionne v. Mayor and City Council of Baltimore the Fourth Circuit agreed with this reasoning.” Relying in large part 
on the limited nature of the administrative proceeding at issue, the court observed that the plaintiff could not have raised 
constitutional law theories or sought remedies available under Section 1983.”” The court noted that the state court sys- 
tem could not have served as an adequate and unitary alternative forum for the assertion of all theories and remedies.””° 
The court reasoned that applying claim preclusion to unreviewed state agency determinations would discourage plaintiffs 
from pursuing the generally cheaper and more efficient route of seeking an administrative remedy in order to preserve 
their federal rights.” 

The Seventh Circuit applied a narrow rule for federal common-law claim preclusion and cited the Eleventh Circuit’s 
analysis for the proposition that there were limits to how far a court should go in enforcing preclusion. In Waid v. Merrill 
Area Public Schools the Seventh Circuit reviewed a teacher’s suit brought under Section 1983 and Title IX of the Education 
Amendments Act of 1972 and held that claim preclusion did not prevent bringing the Title IX claim after going through a 
state administrative proceeding.” 

The Seventh Circuit concluded, based upon its examination of the state agency’s limited jurisdiction (none to hear the 
federal law claims, and exclusive jurisdiction over a state law claim, not reviewable in state court), that claim preclusion 
did not apply because “it is clear that she could not have consolidated all of her claims in a single lawsuit?” If the state 
administrative forum were adequate in allowing all claims to be brought, state preclusion law, the opinion suggests, could 
be applied. However, the Seventh Circuit also cited the Eleventh Circuit’s decision in Gjellum for the proposition that def- 
erence to state administrative process and state preclusion law was limited when that would impair enforcement of 
federal rights.” 

On the other hand, other courts expanded preclusion to include conclusions of law. In Miller v. County of Santa Cruz 
the Ninth Circuit held that unreviewed state agency determinations were entitled to be given preclusive effect in subse- 
quent Section 1983 litigation.”*' The Ninth Circuit recognized that, based upon its assessment of the adequacy of the state 
administrative forum, it was going farther than the Supreme Court required federal courts to go in Elliott: 


Elliott requires us to give preclusive effect, at a minimum, to the fact finding of state administrative 
tribunals. We have gone further, however, and held that “the federal common law rules of preclusion 
described in Elliott extend to state administrative adjudications of legal as well as factual issues, even 
if unreviewed, so long as the state proceeding satisfies the requirements of fairness outlined in 
[United States v. Utah Construction and Mining Co., 384 U.S. 394, 422 (1966)]?°” 


The Eighth Circuit followed the Ninth. In Plough v. West Des Moines Community School District the Eighth Circuit con- 
cluded that both claim and issue preclusion applied to an unreviewed state agency determination.” The plaintiff 
opposed a defense of claim preclusion in his Section 1983 action, contending that Elliott required issue preclusion only 
for fact-finding, and the state agency’s determination of a legal question (that his due process rights had not been violat- 


223 Td, at 1064. 


Dionne v. Mayor and City Council of Baltimore, 40 F.3d 677, 682 (4th Cir. 1994). 

Id. at 683. 

22674 

227 Dionne, 40 E3d at 684. Edmundson v. Borough of Kennett Square, 4 F.3d 186 (3d Cir. 1993). 
°°8 Waid v. Merrill Area Public Schools, 91 F.3d 857 (7th Cir. 1996). 

Id. at 866. 

Id. at 865. 

Miller v. County of Santa Cruz, 39 F.3d 1030 (9th Cir. 1994). 

Id. at 1032. 

Plough v. West Des Moines Community School District, 70 E.3d 512 (8th Cir. 1995). 
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ed) was not entitled to be given preclusive effect under federal law. The court concluded plaintiff had a full and fair 
opportunity to litigate his claims in the administrative process, and therefore state law on claim preclusion 
should be applied. 


2. Issue Preclusion 
The Restatement (Second) of Judgments, Section 27, provides: 


When (1) an issue of fact or law is (2) actually litigated and determined by (3) a valid and final 
judgment, and (4) the determination is essential to the judgment, the determination is conclusive 
in a subsequent action between the parties, whether on the same or a different claim. 


The Supreme Court approved the application of the federal common-law principle of issue preclusion to the litigation 
of federal claims between parties as well as the expansion to nonmutual defensive and offensive use of issue preclusion.” 
However, the Court declined to employ issue preclusion when the party against whom it was asserted did not have a “full 
and fair opportunity to litigate the issue” in the earlier case.” 

The application of issue preclusion to federal litigation is probably most relevant to legal services practice when the 
fact-finding of an administrative agency is proposed to be given preclusive effect in a subsequent Section 1983 action.” 
The Court in Elliott held that sound policy considerations warranted the application of issue preclusion to the fact-finding 
of administrative bodies acting in a judicial capacity to the same extent as the findings would receive in state court.” As 
discussed above, Congress has the authority expressly or implicitly to limit the usual preclusive effect given to agency 
decision.”** If Congress does not, the federal court applies state law preclusion doctrine. 

Such application is highly fact-dependent and not susceptible to generalization. Nonetheless the typical litigated ques- 
tions are whether the issues decided administratively are the same as those at stake in the subsequent federal case and 
whether the applicable administrative process afforded the party potentially subject to preclusion a full and fair 
opportunity to litigate.” 


4 


4S ee Parklane Hosiery Co. v. Shore, 439 U.S. 322 (1979) (offensive); Blonder- Tongue Laboratories Inc. v. University of Illinois Foundation, 402 


U.S. 313 (1971) (defensive). 

See Allen, 449 U.S. at 94-95. 

236 See University of Tennessee v. Elliott, 478 U.S. 788 (1986). 
*7Td. at 798-99. 


See, e.g., Kosakow v. New Rochelle Radiology Association, 274 F.3d 706, 728-29 (2d Cir. 2001) (no evidence that Congress intended to limit 
preclusion under the Family and Medical Leave Act). 


235 


238 


2 Kosakow offers a particularly careful and thoughtful examination of these issues with respect to the Family Medical Leave Act and New York 
preclusion law. Kosakow concluded that the federal plaintiff did not have an adequate opportunity in the administrative hearing to litigate 
whether the decision to terminate her was made for legitimate business reasons. See also Swineford v. Snyder County, 15 F.3d 1258 (3d Cir. 
1994) (unemployment compensation hearing). 
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CHAPTER E$ DRAFTING AND FILING 


THE COMPLAINT 


This chapter discusses several basic issues relating to the drafting and filing of a federal court complaint. First, it covers 
the mechanics and strategy of drafting a complaint and explains that the complaint has several purposes. A wise attorney 
drafts a complaint with each of these purposes in mind. Selection of parties, alleging facts, and framing the request for 
relief are also discussed. 

Second, sanctions under Rule 11 and 28 U.S.C. § 1927 are discussed to sensitize the new attorney to the ethical 
dimensions and standards of filing a complaint in federal court. Indeed, this MANUAL refers frequently to Rule 11, offers 
suggestions for complying with the rule, and advises legal aid attorneys to temper zeal and belief in remedying apparent 
injustices with reflection on the rule implications of filing complaints and subsequent papers with the court. 

And, third, the chapter reviews the mechanics of filing a complaint in federal court and the procedure for filing for in 
forma pauperis status. 


|. Drafting the Complaint 


The complaint serves five basic purposes. 


A. PURPOSES OF THE COMPLAINT 

The first and primary purpose of the complaint is to commence litigation. The second is to tell a story to a potentially 
varied audience. The third purpose is to avoid or limit the possibility of a motion to dismiss. The fourth purpose is to 
enhance the usefulness of an answer and discovery. The fifth purpose is to lay a groundwork for potential settlement. 


1. Commencing Litigation 


A civil action commences upon the filing of the complaint with the court clerk.' The filing date of the complaint ordinarily 
determines whether the lawsuit is within the applicable statute of limitations. The date of filing also sets the clock running 
for other dates, such as the deadline for serving the defendant with the summons and complaint.’ The date of service then 
triggers the timing of a series of pretrial procedures.” 

When a client is faced with irreparable injury, counsel may need to file suit more quickly than expected. To anticipate 
such cases, you would be wise to maintain electronic copies of prior complaints and briefs that are in your area of prac- 
tice and can be revised quickly. The client’s need may result in the filing of product that is not as polished as the attorney 
might otherwise wish. Complaints can, however, be amended fairly liberally.’ Despite the time pressure, counsel should 
think beyond the complaint to discovery, pretrial motions, and trial to anticipate the effect of making certain allegations 
even if they may be amended later. Bear in mind that all complaints, whether filed in an emergency situation or not, are 
governed by Rule 11. The Rule 11 standard is “an inquiry reasonable under the circumstances.” It suggests some meas- 
ure of forgiveness in emergency situations but does direct the attorney to temper speed with care. 


2. Telling the Story 

The complaint is the first opportunity that an attorney has to tell her client’s story and to explain why the lawsuit has 
been filed. The advocate will surely want to persuade the judge and law clerks. The complaint may also have an audience 
in the clients, the defendants, the public, the media, or other observers. The best place to give a clear and concise summa- 
ry of your client’s story is in the complaint’s preliminary statement. Often the preliminary statement is the one that the 
judge and others rely most upon in understanding what your case is about. The preliminary statement should be focused 
and written in plain language. 


"Fed. R. Civ. P. 3. 

*Fed. R. Civ. P. 4(m). Filing and service are discussed infra. 
>See, e.g., Fed. R. Civ. P. 12(a), 16(b). 

‘Fed. R. Civ. P. 15. 

"Fed. R. Civ. P. 11(b). See Section I. 
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The balance of the complaint should set out the facts in a clear and compelling way. Each paragraph of the factual alle- 
gations should set out a simple, objective statement of fact.‘ It should allege with some precision which legal require- 
ments have been violated, what conduct defendants have done or have omitted, and what relief is sought. You should gen- 
erally avoid prefacing allegations with “upon information and belief” If, however, an allegation lacks evidentiary support 
but is “likely to have evidentiary support after a reasonable opportunity for further investigation or discovery,’ it must be 
specifically identified in the complaint.’ 


3. Protection Against Motion to Dismiss 
The third objective of the complaint is to protect against a motion to dismiss. Particularly in cases fundamentally raising 
legal issues or issues of first impression, a motion to dismiss can be expected. When a complaint raising claims that turn 
on facts is drafted, however, read it from the perspective of opposing counsel. Verify that the complaint alleges facts sup- 
porting each of the essential elements of each claim. 

This does not mean that every factual detail and subsidiary legal assertion must be spelled out in the complaint. All 
“the Rules require is a ‘short and plain statement of the claim that will give the defendant fair notice of what the plain- 
tiff’s claim is and the ground upon which it rests?* The U.S. Supreme Court recently reaffirmed this principle in 
Swierkiewicz v. Sorema.’ In Swierkiewicz the Court held that a plaintiff pleading Title VII and Age Discrimination in 
Employment Act claims was not required to plead each element of a prima facie case of discrimination.” Noting that the 
McDonnell Douglas standard was an evidentiary, not a pleading, requirement, the Court held that the complaint need only 


give “fair notice of the basis for [plaintiff’s] claim?" 


4. Enhancing Usefulness of the Answer and Discovery 


The fourth purpose of the complaint is to enhance the usefulness of the opposing party’s answer and to facilitate initial 
disclosures. Pleadings should be “simple, concise and direct?”” The defendant has a duty to answer factual allegations 
affirmatively and in good faith, and a plaintiff’s factual assertion is deemed admitted by the defendant when not specifi- 
cally denied in the responsive pleading. Hence the more specific and defined your factual allegations are, the less “wiggle 
room” your adversary has to answer those allegations evasively. 

Similarly the scope of permissible discovery turns on relevance to the claims advanced.'* The more specific your factu- 
al allegations are, the less room the defendant may have to argue that the discovery you seek exceeds the bounds of rele- 
vance to the claims made. To be sure, there may be cases in which strategy, timing, knowledge of the client or the degree 
of available prefiling investigation possible under the circumstances, combined with the dictates of Rule 11, permits only 
general allegations to be made in the complaint. The presumptive goal of specificity can legitimately be overridden in 


particular cases. 


5. Basis for Settlement 

The complaint can become a basis for settlement. The relief portion of the complaint requires particularly careful atten- 
tion. It may become the framework for the relief crafted in settlement. Consider including in the complaint not only what 
you want but also what your opponent does not want. Relief that may be of relatively little importance to you may be of 
great concern to your opponent. Giving up that relief may prompt more significant concessions by the defendant. 

A detailed complaint may serve to the plaintiff’s benefit in court-ordered mediation processes.’ A well-drafted com- 
plaint followed by a typically boilerplate answer effectively tells a story from the plaintiff’s perspective to the third-party 
neutral. Atmospherically or substantively, this may create a measure of momentum for encouraging settlement on terms 
more favorable to the plaintiff. 


Fed. R. Civ. P. 10(b). 

Fed. R. Civ. P. 11(b)(3). 

Conley v. Gibson, 355 U.S. 41, 47 (1957); Fed. R. Civ. P. 8(a). 

’Swierkiewicz v. Sorema, 534 U.S. 506 (2002). 

See McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973). 

H swierkiewicz, 534 U.S. at 514. 

"Fed. R. Civ. P. 8(e). 

‘ed. R. Civ. P. 8(b). 

Fed. R. Civ. P. 26(b)(1); see also Fed. R. Civ. P. 26(a)(1) (mandatory initial disclosures). 
See Chapter 6, Section IV, of this MANUAL. 
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B. SELECTION OF PARTIES 


The case caption deserves thought. Purposes related to organization or public relations may determine who the first 
named plaintiff and defendant should be. 


1. Individual, Group, and Class Plaintiffs 


The first named plaintiff in a case involving more than one should generally be one able to surmount jurisdictional chal- 
lenges, such as standing and mootness, and most likely to see the case through to conclusion. You may also wish the first 
plaintiff to have a particularly compelling set of facts and to be effective at articulating it publicly. At the same time, the 
concerns of other named plaintiffs may suggest a neutral ordering system. 

After the preliminary statement and statement of jurisdiction, the complaint should identify the parties. The plaintiffs 
should be identified first, and in such a way that their standing and the relief they seek seem self-evident. The defendants 
should then be identified, indicating either the injury they inflicted or the relief that they can afford. 

Select plaintiffs with a number of considerations in mind. Obviously the set of plaintiffs should include the people 
injured by the conduct that led to the litigation. The set may also include others who may benefit from the relief sought 
or granted. Particularly in a case where the litigation is about ongoing agency conduct or services, the relief principally 
will be prospective; you should ensure that everyone entitled to the agency’s services is brought into the lawsuit. This may 
require a class action.“ If so, careful selection of class representatives is required, and the complaint will include class 
allegations. The complaint should be accompanied by a motion for class certification. That motion should be heard as 
quickly as possible. 

The plaintiff or plaintiffs may proceed anonymously where there is a good reason to do so. Such reasons may include 
allegations about the mental health, medical, or sexual history of the plaintiff or other sensitive information the revela- 
tion of which and association with the plaintiff would cause harm or embarrassment. If you choose to file anonymously, 
you file a copy of the complaint with the plaintiff’s name, a motion to the court explaining the reason for filing anony- 
mously, and a complaint with a substitute name (e.g., Jane Doe). The order you prepare includes instructions for sealing 
the original complaint and permission to proceed henceforth with the substitute name. The defendant will be served a 
copy of the original complaint—the defendant is entitled to know who brought suit—and a copy of the signed order, 
which also requires the defendant to keep the name of the plaintiff confidential. Only in rare circumstances does the 
defendant object to an order of anonymity 


2. Defendants 


The defendants should be identified with a close eye toward relief. As a rule of thumb, if you seek damages, seek them 
from the person who inflicted the injury leading to the claim for damages. By contrast, if you seek injunctive relief, you 
must name the highest-level officials, usually the department heads, since they can offer the most thorough and far-rang- 
ing relief. Injunctive relief starts at the top; damages start at the bottom. The bedrock principle is to include as defen- 
dants everyone necessary for relief. 

The allegations as to the defendants should include not only their past, present, or future conduct but also their 
authority. This is obvious when you are seeking injunctive relief since officials may be enjoined only to act within their 
authority. But it is equally true when damages are being sought. You must particularly allege an official’s authority if you 
are seeking damages not only from that official but also from the official’s superior or the municipality or agency employ- 
ing the official. Misconduct beyond the scope of employment rarely leads to vicarious or respondeat superior liability. 
Thus allegations as to authority are important for both injunctive relief and damages. 

Defendant classes may be named under Rule 23. This is equally true in many state courts. Naming defendant classes 
may be of considerable value when you bring an action against a city or county in a state where similar practices are fol- 
lowed in a number of cities or counties. 

In federal court a state may not be sued in its own name. Since Ex parte Young, complaints for injunctive relief are filed 
against a state official, not the state itself.” Suits against a state official in federal court may not seek damages from that 
person in that person’s official capacity if such damages ultimately would come from the state treasury. 


16See Chapter 7 of this MANUAL. Programs which receive funding from the Legal Services Corporation (LSC) are prohibited from initiating or 
participating in class actions. 45 C.ER. § 1617. 


See Chapter 8, Section II, of this MANUAL. 
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C. PLEADING FACTS AND THEORIES 


The facts should be drafted so that they tell a clear and compelling story guiding the reader to believe in the obvious 
need for relief. Casting the story in human terms makes it more immediate and therefore more compelling. Where possi- 
ble, refer to the plaintiff by name rather than by legal designation. Defendants can be personalized when you are empha- 
sizing their acts as individuals, or they can be depersonalized to remove sympathy for them and remind the reader of 
their essential nature as an institution or bureaucracy. If possible, a nonattorney unfamiliar with the case should review 
the facts to make sure the story is clear and convincing. 

In general, a chronological framework supports the clarity of your presentation. Brevity and clarity may also be 
enhanced by attaching supplementary materials, such as notices, in an appendix and incorporating them by reference. 

Although you are likely to have several claims, you will have one core legal theory—the legal theme of the case. That 
theme should be sounded in the complaint’s preliminary statement in a succinct but persuasive way. An example of a 
poor preliminary statement appears in the Jones v. Clinton complaint: “Plaintiff Paula Corbin Jones, by counsel, brings 
this action to obtain redress for the deprivation and conspiracy to deprive Plaintiff of her federally protected rights as 
hereafter alleged, and for intentional infliction of emotional distress, and for defamation.” 

The statement is written in overly stilted, legalistic language and is devoid of any mention of a core theory or persua- 
sive connection between the facts and the legal claims. Were this not a case destined to capture the attention of the 
nation, the statement alone would not have commended the continued reading of the complaint. 

Following the chronology of facts, the complaint should set forth the legal theories that lead to relief. These may be 
constitutional, statutory, or regulatory. They may include both federal and state theories. You must draft the theories 
clearly and cite their statutory, regulatory, or constitutional bases. In complex regulatory cases, the legal services attorney 
should reduce legal complexity to a minimum in the body of the complaint. The essential elements of the statutory and 
regulatory scheme should be set out in the complaint, but a detailed discussion should wait for briefing. 

In drafting your legal claims you are likely to have choices about grouping claims together or listing them separately. 
For instance, a claim might be “Defendant engaged in unlawful discrimination by denying plaintiff an apartment because 
of plaintiff ’s national origin in violation of” and then listing the various statutes, regulations, and other sources of law. Or 
a claim might be stated as “Defendant violated the Fair Housing Act by (a) refusing plaintiff an apartment and (b) giving 
plaintiff information different from other applicants.” 

The key to well-crafted pleading of claims is to strive for clarity, to delineate them based on the themes of the case, and 
to ensure the preservation of claims should any others be dismissed. If claims are grouped incoherently, then a motion to 
dismiss may remove perfectly valid claims from your case. Clear delineation of your claims helps in your ongoing case 
management as you plan and conduct discovery and as you maintain time records for an application for attorney fees. 


D. FRAMING RELIEF 


The prayer or request for relief is an essential part of the complaint. Here is where you translate “what the client wants” 
into legal terms. It forms the opening gambit in any negotiations. It acts as the “ceiling” for what you can obtain either in 
settlement or from the court. It colors the way others, including the court and the defendant, perceive the lawsuit depend- 
ing on whether they view what you want as reasonable or as overreaching. Thus how you frame your request for relief is a 
strategic decision. 

Each type of relief you want must be listed. Your requested relief might include the following: 
+ Injunctive relief 


* Declaratory relief 

* Compensatory damages 

° Punitive damages 

+ Pain and suffering 

+ Statutory damages, such as treble damages or fines 
* Class action certification, if applicable 

* Attorney fees’? 

e Costs 


'SLSC-funded advocates may not include a request for attorney fees in the prayer for relief. 45 C.ER. § 1642. 
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Each type of relief must be supported by the factual allegations and legal claims that precede it. If injunctive relief is 
sought, there should also be a routine allegation that equitable relief is necessary because relief at law is inadequate. The 
request for relief should also contain a catchall request for “such other and further relief as this court may deem just and 
proper.’ This clause is your protection if you seek to obtain more than or different relief from what you contemplated 
when you drafted the complaint. When your client reviews the complaint, you must explain the purpose of the request for 
relief; clients sometimes believe that the amount of damages listed is what they will get if they win the case or settle. 

The specificity of the relief requested depends on the complexity of the case and the degree to which specifics are 
known at the time of filing. For example, if the relief requested is clear and specific, it may be best to state it: “Provide 
plaintiff with the public assistance benefits to which he was entitled from January 15, 2002, the date of his eligibility” A 
request for systemic relief, however, may be phrased more broadly, with details to follow in a consent decree or remedial 
order. The important principle is to be broad and inclusive in the prayer for relief—try not to leave anything out. 

Most cases are settled. Therefore the prayer for relief becomes the opening bid and sets the outer limits for negotia- 
tions. The prayer for relief may also become a reference point if a consent judgment later unravels because the offending 
agency claims that it is, in fact, in compliance with the settlement agreement, as measured by the initial prayer for relief. 
Thus the prayer for relief, although it is the last part typically reached in the drafting process, should be viewed as a very 
important part in the drafting of the complaint. 


Il. Sanctions 


Federal Rule of Civil Procedure 11 authorizes federal courts to issue sanctions against parties or their attorneys who file 
pleadings, motions, or other papers that lack a required level of evidentiary or legal support. 


A. FEDERAL RULE OF CIVIL PROCEDURE 11 


The aim of Rule 11 is to 
+ deter frivolous filings, 


- “curb[] abuses of the legal system”? and 


* require litigants to refrain from conduct that frustrates Rule 11’s goal of “just, speedy, and inexpensive determination 


of every action?” 

Federal Rule of Civil Procedure 11, as amended in 1993, requires litigants to sign “every pleading, written motion, and 
other paper?” That is, litigants sign every document filed with the court.” The signer’s address and telephone number 
must be included, and local rules of court may require additional identifying information to accompany the signature, 
such as facsimile numbers.” In Business Guides Inc. v. Chromatic Communications Enterprises, the Supreme Court noted 
that “[t]he essence of Rule 11 is that signing is no longer a meaningless act; it denotes merit. A signature sends a message 
to the district court that this document is to be taken seriously.’ A typed name is not a signature.” But courts by local 
rule may establish electronic filing policies consistent with technical standards adopted by the Judicial Conference of the 
United States.”° 

Rule 11(b) provides that, “[b]y presenting to the court (whether by signing, filing, submitting, or later advocating) a 
pleading, written motion, or other paper, an attorney or unrepresented party is certifying that to the best of the person’s 


1 Cooter & Gell v. Hartmarx Corp., 496 U.S. 384, 397 (1990). 
“Fed. R. Civ. P. 1; Fed. R. Civ. P. 11 advisory committees notes (1993). 


*!“Other papers” is broadly interpreted. See, e.g., Becker v. Montgomery, 532 U.S. 757, 763 (2001) (notice of appeal); Apolistic Pentacostal Church 
v. Colbert, 169 F.3d 409, 417 (6th Cir. 1999) (garnishee disclosure). 


Fed. R. Civ. P 11(a). 
Fed. R. Civ. P 11 advisory committee’s notes (1993). 
%4 Business Guides Inc. v. Chromatic Communications Enterprises, 498 U.S. 533, 546 (1991). 


5 Becker v. Montgomery, 532 U.S. 757, 763 (2001). Should a filing be made without a handwritten signature, the clerk’s office should return it 
and a substitute promptly filed. See Fed. R. Civ. P. 11 (a). 


Fed. R. Civ. P. 5(e); see also Fed. R. Civ. P. 5 advisory committee’s notes (1996) (“An electronic filing that complies with the local rule satisfies 
all requirements for filing on paper, signature, or verification”). 
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knowledge, information, and belief formed after an inquiry reasonable under the circumstances” that the material pre- 
sented conforms to Rule 11 standards.”’ The “later advocating” requirement was added to Rule 11(b) in 1993 to empha- 
size that Rule 11 obligations continue throughout the litigation process.” This amendment “subjects litigants to potential 
sanctions for insisting upon a position after it is no longer tenable”? Although a litigant must discontinue advocating a 
position that she later learns is invalid, Rule 11 does not require a formal amendment of the initial pleading.” Rule 11 
does not cover contentions made before the court at oral argument regarding matters not previously raised because attor- 
neys may lack time to research their validity." 

Rule 11(b) enumerates four standards to which litigants must adhere when presenting materials to the court. First, 
Rule 11(b)(1) requires that materials not be presented for an improper purpose.”” Prohibited improper purposes include 
harassment, “unnecessary delay and needless increase in the cost of litigation?” The appellate courts conflict on whether 
a nonfrivolous complaint may nevertheless be subject to sanction as being filed for an improper purpose.”* Such a con- 
flict is understandable. If no sanctions were available, Federal Rule of Civil Procedure 11(b)(1) becomes a nullity. If sanc- 
tions are possible, discerning subjective intent is problematic.” 

Second, Rule 11(b)(2) states that any claims, defenses, or legal contentions presented to the court must be either 
grounded in existing law or asserted to extend, modify, or reverse existing law or, as of 1993, establish new law. Of sig- 
nificance to legal aid attorneys, several recent decisions illustrate that plausible arguments to extend, modify, or reverse 
existing law are not subject to Rule 11 sanctions.” Nonetheless legal services attorneys should document the legal 
research performed and consultations with other attorneys made before filing because these efforts are subject to scruti- 
ny should a Rule 11 motion be filed.” 


*7Fed. R. Civ. P. 11(b). 


28 See, e.g., Buster v. Greisen, 104 F.3d 1186, 1190 n. 4 (9th Cir. 1997) (holding that district court could impose sanctions on plaintiff for continu- 
ing to argue frivolous contentions asserted in complaint even when action was filed in state court and removed). 


Fed. R. Civ. P. 11 advisory committees notes (1993). At the same time, a voluntary dismissal of a complaint does not divest the trial court of 
jurisdiction to issue Rule 11 sanctions. Cooter & Gell, 496 U.S. at 395. 


*Fed. R. Civ. P. 11 advisory committee’s notes (1993) (“Subdivision (b) does not require a formal amendment to pleadings for which eviden- 
tiary support is not obtained, but rather calls upon a litigant not thereafter to advocate such claims or defenses”). 


ay, 


* Red. R. Civ. P. 11(b)(1). See Silva v. Witschen, 19 E3d 725, 730 (1st Cir. 1994) (upholding sanctions when proper motive was mixed with 
improper objective of pressuring defendants); City of East St. Louis v. Circuit Court for Twentieth Judicial Circuit, St. Clair County, Ill., 986 F.2d 
1142, 1143 (7th Cir. 1993) (“[C]ounsel has a duty to make a reasonable inquiry in advance of filing to ensure that no action ‘for any improper 
purpose is filed.”). 

` Fed. R. Civ. P. 11(b)(1). 


*4See Senese v. Chicago Area I.B. of T. Pension Fund, 237 F.3d 819 (7th Cir. 2001) (Rule 11 may be violated when a complaint with a legal and 
factual basis is filed for an improper purpose); Matta v. May, 118 F.3d 410 (5th Cir. 1997) (same). Cf. Sussman v. Bank of Israel, 56 F.3d 450, 
459 (2nd Cir. 1995) (“A party should not be penalized for or deferred from seeking and obtaining warranted judicial relief merely because 
one of his multiple purposes in seeking that relief may have been improper”); Townsend v. Holman Consulting Corp., 929 F.2d 1358, 1362 (9th 
Cir. 1991) (en banc) (a well-grounded complaint cannot be sanctionable whatever the attorney’s subjective intent); Burkhart v. Kinsley Bank, 
852 F.2d 512, 515 (10th Cir. 1988) (same); National Association of Government Employees v. National Federation of Federal Employees, 844 
F.2d 216, 223-24 (5th Cir. 1988). See also 2 JAMES WM. MOORE ET AL. Moore’s FEDERAL PRACTICE § 11.11[8][d] (3d ed. 1997). 


35 See GENE R. SHREVE & PETER RAVEN-HANSEN, UNDERSTANDING CIVIL PROCEDURE 223-24 (3d ed. 2002). 


*° See Fed. R. Civ. P. 11 advisory committee’s notes (1993) (“Although arguments for a change of law are not required to be specifically identi- 
fied, a contention that is so identified should be viewed with greater tolerance under the rule’). 


See, e, g. Gibson v. Chrysler Corp., 261 F.3d 927, 949 (9th Cir. 2001) (reversing the award of Rule 11 sanctions because “we recognize the diffi- 
culties faced by parties who seek to advance novel legal arguments”); Baker v. Alderman, 158 F.3d 516, 524 (11th Cir. 1998) (“[T]he purpose 
of Rule 11 is to deter frivolous lawsuits and not to deter novel legal arguments or cases of first impression.”); Peloza v. Capistrano Unified 
School District, 37 F.3d 517, 524 (9th Cir. 1994) (dismissed complaint was not sanctionable as it raised important questions of first impres- 
sion); United States v. Alexander, 981 F.2d 250, 253 (5th Cir. 1993) (“Parties who argue points of first impression in a circuit are not ordinarily 
the recipients of Rule 11 sanctions order”); Mareno v. Rowe, 910 E2d 1043, 1047 (2d Cir. 1990) (“[T]o constitute a frivolous legal position for 
purposes of Rule 11 sanction, it must be clear under existing precedents that there is no chance of success and no reasonable argument to 
extend, modify or reverse the law as it stands.”). 


*8Fed. R. Civ. P. 11 advisory committee’s notes (1993). See Savino v. Computer Credit Inc. 164 F. 3d 81, 88 (2d Cir. 1998). 
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Third, Rule 11(b)(3) requires that any factual allegation either have evidentiary support or, if identified as such, be 
“likely to have evidentiary support after a reasonable opportunity for further investigation or discovery?” Rule 11(b)(3) 
may offer some latitude in cases common to legal services practice. When a client or other witness gives the attorney a 
good-faith basis for believing certain facts as true, the defendant has control over evidence of such facts, and circum- 
stances require prompt filing; an attorney may file a complaint without specific evidentiary support, but only if allega- 
tions without such support are specifically identified.” 

Fourth, Rule 11(b)(4) states that any denials of factual contentions must be either “warranted on the evidence” or, if 
identified as such, “reasonably based on a lack of information or belief?“ The addition of this fourth requirement to the 
1993 amended rule ensures an equal application to both plaintiffs and defendants. 

The standard for evaluating Rule 11 violations is an objective one of reasonableness under the circumstances.‘ A 
court need not find bad faith to issue sanctions. With respect to legal assertions, the objective standard is met when a 
reasonable attorney would regard the argument as frivolous or without a chance of success.“ In Divane v. Krull Electric 
Co. the court identified the circumstances which govern whether factual assertions are objectively reasonable: 


whether the signer of the documents had sufficient time for investigation; the extent to which the 
attorney had to rely on his or her client for the factual foundation underlying the pleading, motion or 
other paper, whether the case was accepted from another attorney, the complexity of the facts and 
the attorney’s ability to do a sufficient pre-filing investigation; and whether discovery would have 
been beneficial to the development of the underlying facts.“ 


Rule 11(c) permits, but since 1993 no longer requires, the court to issue sanctions to attorneys, law firms, or parties in 
violation of the rule or responsible for the violation.“ The 1993 amendments made the issuance of sanctions, whether 
prompted by motion or by the court’s own initiative, discretionary rather than mandatory.“ The advisory committee's 
notes list several factors that the courts should consider in deciding whether to issue a sanction and, if appropriate, the 
kind of sanction to impose: 


Whether the improper conduct was willful, or negligent; whether it was part of a pattern of activity, 
or an isolated event; whether it infected the entire pleading, or only one particular count or defense; 
whether the person has engaged in similar conduct in other litigation; whether it was intended to 
injure; what effect it had on the litigation process in time or expense; whether the responsible person 
is trained in the law; what amount, given the financial resources of the responsible person, is needed 
to deter that person from repetition in the same case; what amount is needed to deter similar activi- 
ty by other litigants. “* 


The 1993 amendments also stress that the purpose of sanctions is deterrence rather than compensation and highlight 
the availability of nonmonetary sanctions available to the court.” Consistent with this deterrence function, “if a mone- 


Fed. R. Civ P. 11(b)(3). 
“Fed. R. Civ. R 11 advisory committee’s notes (1993); SHREVE & RAVEN-HANSEN, supra note 35 at 221. 
“Fed. R. Civ. P 11(b)(4). 


“Fed. R. Civ. P. 11 advisory committees notes (1993) (Rule “establishes an objective standard, intended to eliminate any ‘empty-head pure- 
heart justification for patently frivolous arguments”). See also Business Guides Inc., 498 U.S. at 549-51 (objective reasonableness standard 
applies to both attorneys and represented parties). 


B See In re Sargent, 136 F.3d 349, 352 (4th Cir. 1998). 


“Divane v. Krull Electric Co., 200 F.3d 1020, 1028 (7th Cir. 1999) (quoting Brown v. Federation of State Medical Boards of the United States, 830 
E2d 1429, 1435 (7th Cir. 1987)). 


H Divane, 200 E3d at 1028. See also Jones v. International Riding Helmets Ltd., 49 F.3d 692, 695 (11th Cir. 1995); Rodick v. City of Schenectady, 1 
E3d 1341, 1351 (2d Cir. 1993) (“Where an attorney is forced to plead under exigent circumstances, her reliance on the affidavits of her clients 
should be sufficient to constitute reasonable investigation for purposes of Rule 11). 


“Fed. R. Civ. R 11(c). 
“y, 
“Fed. R. Civ. P. 11 advisory committee’s notes (1993). 


ld. (nonmonetary sanctions include striking the offending filing, admonition, reprimand, or censure; attendance at continuing legal educa- 
tion courses; or referral to disciplinary authorities). 
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tary sanction is imposed, it should ordinarily be paid into court as a penalty?” These amendments lessen the incentive 
for a litigant to file a motion for sanctions because the litigant is less likely to profit financially even if a Rule 11 violation 
is found by the court. Rule 11, however, also authorizes the direct payment of fees and expenses to the moving party 
when “warranted for effective deterrence.””’ At bottom, “sanctions should not be more severe than reasonably necessary 
to deter repetition of the conduct by the offending person or comparable conduct by similarly situated persons.” 

Rule 11 authorizes the court to sanction both attorneys and their clients.” Rule 11(c)(1)(A) further provides that, 
“[a]bsent exceptional circumstances, a law firm shall be held jointly responsible for violations committed by its partners, 
associates, and employees.”™ Although this provision has apparently not been applied to a legal services organization, it 
does suggest that such an entity could be regarded as a law firm and thus subject to sanctions when an attorney it 
employs violates Rule 11. The advisory committee’s notes state that the court may appropriately inquire whether “institu- 
tional parties” impose restrictions on the discretion of individual attorneys.” To the extent that such restrictions mini- 
mize the risk of institutional sanctions, legal aid organizations may wish to consider imposing such restrictions. 

Rule 11(c)(1)(A) requires that a party seeking sanctions must serve a separate motion on the alleged offender twenty- 
one days before filing the motion in court.” During this twenty-one-day period, the party served may withdraw or cor- 
rect any challenged material, thus eliminating the need for the motion to be filed with the court. This “safe harbor” peri- 
od aims to decrease the volume of Rule 11 motions that come before the court. Litigants may avoid potential sanctions by 
withdrawing or amending improper materials without the court’s involvement. The court in Barber v. Miller discussed 
the rationale for the safe-harbor provision as follows:”” 


These provisions are intended to provide a type of “safe harbor” against motions under Rule 11 in 
that a party will not be subject to sanctions on the basis of another party’s motion unless, after 
receiving the motion, it refused to withdraw that position or to acknowledge candidly that it does not 
currently have evidence to support a specified allegation. Under the former rule, parties were some- 
times reluctant to abandon a questionable contention lest that be viewed as evidence of a violation of 
Rule 11; under the revision, the timely withdrawal of a contention will protect a party against a 
motion for sanctions.” 


A court may also levy sanctions sua sponte but may do so only after issuing a specific order describing the perceived 
misconduct and allowing the possible offender an opportunity to show cause why the sanction should not be issued.” 
The rule incorporates a measure of due process protection.” Furthermore, it requires the court to describe the sanction- 
able conduct and the basis for the sanction imposed to facilitate appellate review.‘ 


5074, See also Baffa v. Donaldson, Lufkin & Jenrette Securities Corp., 222 F.3d 52, 57 (2d Cir. 2000) (“[A]bsent a specific motion for attorneys’ 
fees, the court only had authority to order sanctions payable to the court:”). 


`l Fed. R. Civ. P. 11(c)(2). But see Massengale v. Ray, 267 F.3d 1298, 1302 (11th Cir. 2001) (Rule 11 does not allow for an award of attorney fees to 
a pro se litigant as a sanction.). 


"Red. R. Civ. P. 11 advisory committee’s notes (1993). 


Bed. R. Civ. P. 11 (c). See also Business Guides, 498 U.S. at 544-48 (Rule 11 applies to represented parties who sign court filings). A court may 
not, however, sanction a represented party for violation of Rule 11(b)(2). Fed. R. Civ. P. 11(c)(2)(A). 


!This 1993 provision effectively overturns Pavelic e LeFlore v. Marvel Entertainment Group, 493 U.S. 120 (1989). The advisory committee’s 
notes justify this expansion of potential liability on the ground that the safe-harbor provision, discussed below, makes it appropriate to 
regard a law firm as jointly responsible for the sanctionable conduct of its agents. 


Fed. R. Civ. P 11 advisory committee’s notes (1993). 


Fed. R. Civ. P. 11(c)(1)(A). Counsel are expected to give informal notice prior to drafting and serving such a motion. Fed. R. Civ. P. 11 advisory 
committee’s notes (1993). 


” Barber v. Miller, 146 F.3d 707 (9th Cir. 1998). 
5874, at 710. 

Fed. R. Civ. P. 11(c)(1)(B). 

8 See Margo v. Weiss, 213 F.3d 55, 67 (2d Cir. 2000). 
Fed. R. Civ. P. 11(c)(3). 
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While the matter may turn on particular facts, generally Rule 11 sanctions are not immediately appealable under the 
collateral order doctrine.” That, on appeal, “[aJll aspects of a district court’s Rule 11 determination are examined under 
the abuse of discretion standard” is well established.” Rule 11 is not the sole authority for the issuance of sanctions. 
Sanctions for discovery abuse are governed by Rules 26 and 37. 


B. GHOSTWRITING 
Ghostwriting occurs when attorneys draft pleadings or court documents for clients who represent themselves in court 
pro se. Some attorneys defend ghostwriting as a means to keep pro se litigants with meritorious cases from defaulting.” 
Courts, however, criticize the practice as taking advantage of the lenient standards afforded to pro se litigants.“ The point 
at which undisclosed assistance violates Rule 11 is an unresolved matter of degree. The American Bar Association 
appears to tolerate ghostwriting.”’ Federal courts do not. 

Even though most federal courts addressing ghostwriting concluded that it violates Rule 11, the same courts declined 
to sanction the anonymous authors. The courts cited insufficient evidence.” Or they cited a lack of clearly defined prece- 
dent.” Although nascent in development, the authority to sanction ghostwriting includes 


- the inherent power of the court,” 

- local rules governing withdrawal of representation,” 
+ the Model Code of Professional Responsibility,” and 
- the signature requirement of Rule 11.” 


8 See, e.g., S. Travel Club Inc. v. Carnival Air Lines, 986 F.2d 125 (5th Cir. 1993); Cooper v. Salomon Bros. Inc., 1 F.3d 82 (2d Cir. 1993); Click v. 
Abilene National Bank, 822 F.2d 544 (5th Cir. 1987). Cf Morley v. Ciba-Geigy Corp., 66 F.3d 21 (2d Cir. 1995); Triad System Corp. v. 
Southeastern Export Co., 64 F.3d 1330 (9th Cir. 1995); Transamerica Commercial Finance Corp. v. Banton Inc.,970 F.2d 810 (11th Cir. 1992); 
Burda v. M. Ecker Co., 954 F.2d 434 (7th Cir. 1992); Riverhead Savings Bank v. National Mortgage Equity Corp., 893 F.2d 1109 (9th Cir. 1990); 
DeSisto College Inc. v. Line, 888 F.2d 755 (11th Cir. 1989); Markwell v. County of Bexar, 878 F.2d 899 (5th Cir. 1989); Ortho Pharmaceutical 
Corp. v. Sona Distributor, 847 E2d 1512 (11th Cir. 1988). 

6 Nyer v. Winterthur International, 290 F.3d 456, 460 (1st Cir. 2002). See also Cooter e Gell, 496 U.S. at 405. 


“tohn C. Rothermich, Ethical and Procedural Implications of “Ghostwriting” for Pro Se Litigants: Toward Increased Access to Civil Justice, 67 
FoRDHAM Law REVIEW 2687, 2691 (1999). 

°° Laremont-Lopez v. Southeastern Tidewater Opportunity Center, 968 F. Supp. 1075, 1077 n.2 (E.D. Va. 1997). 

°° Id. at 1078; Johnson v. Board of County Commissioners, 868 F. Supp. 1226, 1231 (D. Colo. 1994). 

See, e, g., AMERICAN BAR ASSOCIATION COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY, INFORMAL Op. 1414 (1978) (condoning ghostwriting 
alone, but condemning an attorney who “sat in at trial,” in addition to preparing multiple court documents, while his client represented him- 
self as pro se). 


6 Compare Duran v. Carris, 238 F.3d 1268, 1273 (10th Cir. 2001) (participating in drafting an appellate brief constitutes “substantial assistance” 
in violation of Rule 11), with Ricotta v. California, 4 F. Supp. 2d 961, 986-87 (S.D. Cal. 1998) (distinguishing ghostwriting from mere “infor- 
mal advice”); Johnson, 868 F. Supp at 1232 (finding ghostwriting “contemptuous irrespective of the degree to which it is considered unprofes- 
sional by the governing bodies of the bar”). 

© See Laremont-Lopez, 968 F. Supp. at 1077. 

See Duran, 238 F.3d at 1273; Ricotta, 4 F. Supp. 2d at 987-88 (suggesting that local rules and bar associations should address ghostwriting 
directly); Johnson, 868 F. Supp. at 1227 (declining to impose sanctions despite a finding that attorney engaged in inappropriate ghostwriting). 

7! Laremont-Lopez, 968 F. Supp. at 1077 n.2. See generally Young v. United States ex rel. Vuitton et Fils S.A., 481 U.S. 787,795 n.7 (1987) (affirming 
the inherent authority of courts to punish for contempt). 

” Laremont-Lopez, 968 F. Supp. at 1079. 

Johnson, 868 F. Supp. at 1232 (suggesting that ghostwriting constitutes “extensive” undisclosed assistance to a pro se litigant in violation of 
MODEL CODE OF PROFESSIONAL RESPONSIBILITY DR 1-102(A)(4)). 

74 See Fed. R. Civ. P. 11; Westley v. Don Stein Buick Inc., 987 F. Supp. 884, 887 (D. Kan. 1997); Laremont-Lopez, 968 F. Supp. at 1078-79; Johnson, 
868 F. Supp. at 1231 (focusing on the risk that ghostwriting will enable attorneys to sidestep Rule 11’s certification requirement that “allega- 
tions and factual contentions have evidentiary support”); Rothermich, supra note 64, at 2716-18. 
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Courts specifically interpreted the purpose of Rule 11(a) as requiring attorneys to sign court documents that they prepared 
“in any substantial part?” However, one court acknowledged that if a ghostwriter no longer represented a litigant when 
the complaint is filed, the author’s failure to sign a complaint “is not at odds with the plain language of Rule 11?” 
Advocates should be especially wary in jurisdictions that already addressed ghostwriting since some courts served notice 
that it might be sanctionable.” 

At least one court offered a preventive approach for attorneys caught between protecting a pro se litigant from default 
and not being bound to represent the litigant throughout the entire case.” The suggested remedy is simply to sign and 
file the pleading and “simultaneously fil[e] a motion to withdraw as counsel accompanied by an appropriate explanation 
and brief” However, this theoretical escape hatch poses unique problems for legal aid attorneys, who often provide lim- 
ited service arrangements to clients, when withdrawal runs afoul of the duty not to withdraw if it would cause a “material 


adverse effect on the interests of the client?® 


C. 28 U.S.C. § 1927 


Another basis for sanctions lies in 28 U.S.C. § 1927, which serves “to deter unnecessary delays in litigation:”*' The statute 
authorizes sanctions 

* in the form of “excess costs, expenses, and attorneys fees”? and 

* against any attorney who “unreasonably and vexatiously ... multiplies the proceedings in any case?® 


Courts have resorted to Section 1927 more frequently since the statute was amended to include attorney fees.** 

The scope of authority to sanction under Section 1927 is both broader and narrower than Rule 11. Section 1927 is 
broader because Rule 11 sanctions are calculated from the time a court document is filed. By contrast, Section 1927 
applies to proceedings throughout the entire litigation, examined as a “course of conduct?”** Section 1927 is narrower 
because sanctions cannot be imposed against parties, only offending attorneys." Furthermore, Rule 11 misconduct is 
based on the party’s or attorney’s objective knowledge, while, in many circuits, Section 1927 requires subjective bad 
faith." Some jurisdictions, however, interpret Section 1927 as authorizing sanctions when attorney conduct, “viewed 


objectively, manifests either intentional or reckless disregard of the attorney’s duties to the court?®? 


73 Tohnson, 868 F. Supp. at 1232. See also Duran, 238 F.3d at 1273. 

”° Laremont-Lopez, 968 F. Supp. at 1078. 

” See Duran, 238 B3d at 1273 (threatening to sanction attorneys for future violations); Johnson, 868 E Supp. at 1232. 
"8 Laremont-Lopez, 968 F. Supp. at 1077 n.2. 

"Id. 


80 MopeL RULE OF PROFESSIONAL CONDUCT 1.16 (2002). See generally Jona Goldschmidt, In Defense of Ghostwriting, 29 FORDHAM URBAN Law 
JouRNAL 1145, 1175-78 (2002), for a discussion of the problems associated with ghostwriting that legal services attorneys face in light of 
ethical rules recognizing either fully represented parties or pro se litigants. 


8l Oliveri y, Thompson, 803 F.3d 1265, 1273 (2d Cir. 1986) (internal citations omitted). 
8228 U.S.C. § 1927. 
sy, 


8428 U.S.C. § 1927, amended by Antitrust Procedural Improvements Act of 1980, Pub. L. No. 96-349, § 3, 94 Stat. 1154, 1156. See generally Janet 
Eve Josselyn, The Song of the Sirens—Sanctioning Lawyers Under 28 U.S.C. § 1927, 31 Boston COLLEGE Law REVIEW 477, 478 (1990). 


Fones v. Pittsburgh National Corp., 899 F.2d 1350, 1359 (3d Cir. 1990). 


86 United States v. International Brotherhood of Teamsters, Chauffeurs, Warehousemen, and Helpers of America, 948 F.2d 1338, 1345-46 
(2d Cir. 1991). 


871d. at 1345. 


88 See id.; Trulis v. Barton, 107 E3d 685, 694 (9th Cir. 1995); McMahon v. Shearson American Express, 896 F.2d 17, 23 (2d Cir. 1990); Suslick v. 
Rothschild Securities Corp., 741 F.2d 1000, 1006 (7th Cir. 1984). 


3 Lee y, L.B. Sales Inc., 177 F.3d 714, 718 (8th Cir. 1999). See also United States v. Knott, 256 F.3d 20, 31 (1st Cir. 2001); Braley v. Campbell, 832 
F.2d 1504, 1512 (10th Cir. 1987) (en banc). 
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Since Rule 11 and Section 1927 have different standards, courts deciding whether to issue sanctions under both must 
conduct a separate inquiry into Section 1927.” Their “resulting findings must appear with reasonable specificity in terms 
of the perceived misconduct and the sanctioning authority”! For example, since Section 1927 sanctions are limited to 
costs associated with excess litigation, “blanket awards of all fees” may not withstand appellate scrutiny.” 


III. Filing the Action 


To file a complaint in the federal district court, you need either to pay the filing fee of $150 or to file a motion for leave to 
proceed in forma pauperis pursuant to 28 U.S.C. § 1915. The district court may also have a form “cover sheet” to be filled 
in by counsel when the complaint is filed. The cover sheet seeks information about the nature of the case and the exis- 
tence of any related case or cases. Counsel, not support staff, should complete the cover sheet. Check your local clerk’s 
office regarding policies and procedures for the electronic filing and service of documents. 

After the complaint is filed, the clerk of the court issues as many summonses as may be necessary.” Plaintiff’s counsel 
is responsible for effecting service of the summonses and complaint within 120 days of filing the complaint.” Service 
must be made by a nonparty person older than 18.” When suit is filed against any officer or agent of the United States, 
three copies of the summonses and complaint must be served.” One copy must be sent by registered or certified mail to 
the officer or agency if the suit challenges the validity of an order of the agency or officer not made a party to the action. 
A second copy must be sent by registered or certified mail to the U.S. attorney general. A third copy must be delivered “to 
the United States attorney for the district in which the action is brought or to an assistant United States attorney or cleri- 
cal employee designated in a writing filed with the clerk of the court?” Delivering a copy to the receptionist in the front 
office of the U.S. attorney is not sufficient. You should check with the clerk’s office to ascertain whether a filed writing 
designates the person upon whom service may be made. Absent such a writing, service should be made upon the U.S. 
attorney. Service upon a state, municipal corporation, or other governmental organization is made either by serving the 
chief executive officer or by serving in accordance with the law of the state.” 

Federal Rule of Civil Procedure 4(d) encourages individuals, corporations, and associations to waive formal service 
requirements by imposing the costs of service if they refuse to do so. The request for waiver is initiated by the plaintiff. 
The plaintiff’s request must (1) be written; (2) in conformity with the federal “Notice and Request for Waiver” form, indi- 
cating dates and consequences of noncompliance; (3) include a copy of the complaint; (4) contain a copy of the notice; 
(5) include a prepaid method for the defendant to respond, and (6) be sent by first-class mail or “other reliable means” 
directly to the individual subject to, or authorized to accept, service.” Following this, the defendant has thirty days to 
respond (sixty days if outside the United States) or will be subject to a motion to recover service expenses and costs. If the 
defendant returns the waiver, the defendant has sixty days from the date of request to answer (or ninety days if outside the 
United States).'°° This extended time to answer may counsel against seeking waiver in cases that are time-sensitive. This 
procedure does not apply to the United States, its officers, agents, or other government-related entities. 

The complaint may be supplemented by documentary material. If the case involves regulations, handbooks, or other 
administrative material that are not readily available to the judge, reproduce that material in an addendum to the com- 
plaint. Similarly, include in the addendum any correspondence or other documents pertinent to the case. The addendum 
should be neat, have a table of contents, be divided by tabs, and be presented in such a way that the judge and the judge’s 
clerks can readily ascertain what material is available and read whatever they wish. 


“Tones, 899 F.2d at 1359. 

"ld. See also International Brotherhood, 948 F.2d at 1346; United States v. Shuch, 139 B.R. 57, 62 (D. Conn. 1992). 

°? Matter of Yagman, 796 F.2d 1165, 1184 (9th Cir. 1986) (reversing the district court’s award of fees under Section 1927). 
"Fed. R. Civ. P. 4(b). 

"Fed, R. Civ. P. 4(c)(1), 4(m). 

Fed. R. Civ. P. 4(c)(2). 

Fed. R. Civ. P 4(1). 

Fed. R. Civ. P. 4(i)(A) (emphasis added). 
*8Fed. R. Civ. P. 4(j)(2). 

Fed. R. Civ. P 4(d)(2). 

1% 12(a)(1)(B). 


Fed. R. Civ. P. 
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CHAPTER 4 Drafting and Filing the Complaint 


Proceeding in forma pauperis allows your client to avoid service, filing, and transcript preparation costs if the client 
can demonstrate inability to pay such fees.” The requisite level of indigence is relatively fluid and within the discretion 
of the court. Several factors that may be relevant are (1) possible aid from friends or relatives, (2) possible aid from chari- 
ties, (3) regular employment, (4) earning power, (5) unencumbered assets, (6) retention of counsel, and (7) the particular 
cost relative to the applicant's financial means.'”* When filing in forma pauperis, determine if the district court has a form 
in forma pauperis package, consisting of a motion, a statement of points and authorities, a declaration of the plaintiff, and 
a proposed order. If the court does not supply such forms, you need to have affidavits stating your client’s assets and 
inability to pay, as well as the nature of the action, defense, or appeal and belief that your client is entitled to redress.'°’ In 
forma pauperis motions generally are ruled on by the judge without a hearing (and usually without controversy). The 
complaint is only lodged, not filed, until the motion for leave to proceed in forma pauperis is granted. The clerk's office 
staff tells you when to return for your summonses. Plaintiffs proceeding in forma pauperis must have service effected by 
the U.S. marshal, but this usually involves much delay.” Thus, seeking permission from the court to effectuate service 
yourself is advisable. Only natural persons, not groups or associations, may file motions for in forma pauperis status.’ If 
the court later determines that the allegations of poverty are untrue, the action is frivolous or malicious or fails to state a 
claim for which relief can be granted, or monetary redress is being pursued against an individual immune from such 
relief, the court will dismiss the case. 


101 See 28 U.S.C. § 1915. 


102 See Ronald A. Case, Annotation, Discrimination of Indigence of Accused Entitling Him to Transcript or Similar Record for Purposes of Appeal, 
66 A.L.R.3d 954, 965-78 (1975). See also, e.g., Beck v. Bowles, No. 3:01-CV-1908-G, 2002 U.S. Dist. LEXIS 124 (N.D. Tex. Jan. 4, 2002) (inmate 
trust fund account of $653.12 denied motion for proceeding in forma pauperis and required to pay $150 filing fee). 


Prisoners are subject to additional requirements when proceeding in forma pauperis. E.g., they must submit a certified copy of the trust 
fund account statement for the preceding six-month period and are sometimes subject to a partial filing fee. See 28 U.S.C. § 1915(a)(2), 
(b)(1). 

Garnett v. Miller, No. 02-C-5437, 2003 U.S. Dist. LEXIS 5248 (N.D. Ill. Apr. 1, 2003); Fed. R. Civ. P. 4(c)(2). 

Rowland v. California Men's Colony, 506 U.S. 194 (1993). 

28 U.S.C. § 1915(e)(2). 
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CHAPTER By Causes oF ACTION 


This chapter discusses what plaintiffs must plead and eventually prove to enforce rights created expressly or impliedly 
by federal law. 


l. Suing in Federal Court 


To sue in federal court, plaintiffs must advance a legal claim that their legal rights have been violated and assert a recog- 

nized constitutional or statutory right to redress the violation or both. The federal courts, unlike their state counterparts, 
are institutions of limited jurisdiction.’ As a result, a particular plaintiff may have suffered a legal wrong but lack a feder- 
al claim; the plaintiff’s claim may be cognizable in another forum. 

The substantive rights at issue may arise from the federal Constitution, statutes, or regulations. An individual plain- 
tiffs authority to enforce an asserted statutory right through litigation—a “private right of action” —may be derived 
from express language in a statute creating the right, from other federal statutes that provide a vehicle for the enforce- 
ment of rights created by the Constitution and laws of the United States, or by implication from the source of the right. 

This chapter does not address the panoply of statutes that both create rights and express remedies for violations of 
those rights.” Instead it analyzes the umbrella statutes that provide the general right to sue for violations of rights arising 
under other sources of federal law that do not themselves specifically provide the right to sue. This chapter then analyzes 
causes of actions claimed to arise by implication from other sources of federal law and concludes with a discussion of 
third-party beneficiary claims. 

The two principal statutes creating general causes of action for the enforcement of rights created by federal law are 
- the Reconstruction Civil Rights Acts, particularly Section 1983,’ and 


+ the Administrative Procedure Act (APA).' 


Section 1983 authorizes a wide variety of suits against state and local governments and officials for deprivations of feder- 
al rights under color of state law, while other Reconstruction statutes authorize more limited claims against private par- 
ties who violate federal rights. The APA authorizes a narrower variety of suits against federal officials and agencies.” 
Section 1983 litigation has vindicated constitutional and statutory rights in the context of welfare, education, housing, 
employment, and prison law in litigation against state, county, or municipal officials. The APA has vindicated similar 
rights by correcting federal agency action or by forcing action to be taken. Private individuals occasionally are involved 
with either state or federal defendants, and, as state actors, they may be sued as well. 


Il. Express Causes of Action 


The Reconstruction Civil Rights Acts, enacted during the 1860s and 1870s, provide the right to bring an action in federal 
court for violations of federal civil rights by state or local officials, by private parties acting in concert with the state, or, in 
more limited situations, by private parties acting alone.° The most important of these statutes is Section 1983. 


See Chapter 2, Sections I-V, of this MANUAL. 

*Examples of statutes creating express rights and remedies include antidiscrimination statutes, such as 42 U.S.C. §§ 1981 (contracts), 1982 
(property), 1985 (conspiracy), 2000d-2 (federally assisted programs), 2000e-5 et seq. (employment), and 3612 (housing); the Rehabilitation 
Act of 1973, 29 U.S.C. § 794; the Education of All Handicapped Children Act of 1975, 20 U.S.C. § 1415(e); the minimum-wage and maximum- 
hour provisions of the Fair Labor Standards Act, 29 U.S.C. § 216(b); and the Consumer Credit Protection Act provisions, such as 15 U.S.C. 
§§ 1640 (truth in lending), 1691e (equal credit opportunity), and 1692k (debt collection practices). 

*Reconstruction Civil Rights Acts, 42 U.S.C. §§ 1981-1988. 

4 Administrative Procedure Act, 5 U.S.C. §§ 551 et seq., 701 et seq. 

>See Section ILB infra. 

642 U.S.C. §§ 1981-1988. Enacted as part of the Reconstruction Civil Rights Act (42 U.S.C. §§ 1981-1988), Section 1983 authorizes a wide 
variety of suits against state and local governments and officials for deprivations of federal rights under color of state law, while other 
Reconstruction statutes authorize more limited claims against private parties violating federal rights. 
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CHAPTER 5 Causes of Action 


A. SECTION 1983 


Section 1983 creates no substantive rights. Rather it creates a vehicle for enforcing existing federal rights.’ The statute 
provides in pertinent part: 


Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State or 
Territory or the District of Columbia, subjects, or causes to be subjected, any citizen of the United 
States or other person within the jurisdiction thereof to the deprivation of any rights, privileges, or 
immunities secured by the Constitution and laws, shall be liable to the party injured in an action at 
law, suit in equity, or other proper proceeding for redress. 


The elements of a Section 1983 case are “the deprivation of any rights, privileges, or immunities secured by the 
Constitution and laws” by a “person” acting “under color” of state law.* The “laws” referred to include 
* those statutes which confer individual rights on a class of persons that include the plaintiff? and 


* regulations which clearly implement the intent of the legislature.’ 


Because the purpose of Section 1983 is to vindicate federal rights, a plaintiff suing under the statute is in most circum- 
stances not required to exhaust state procedures or remedies which would be otherwise required before filing suit.” 

A Section 1983 complaint filed in federal court must name a defendant who is not immune under the Eleventh 
Amendment and who is acting under color of state law and must seek relief not barred by the Eleventh Amendment.”” 
Suppose that plaintiff establishes a violation of a federal right. Defendants then may in certain circumstances avoid lia- 
bility for damages by proving a qualified immunity.'* 


1. Finding a Federal Right 


By its terms, Section 1983 can be used to remedy the deprivation of “rights” granted to the plaintiff under the 
Constitution, federal statutes, and regulations implementing these statutes. Constitutional provisions enforceable by a 
private party under Section 1983 consist of those which create personal rights and either explicitly apply to the states or 
are held to apply to the states by operation of the Fourteenth Amendment.” In contrast to the relatively straightforward 
expression of individual “rights” protected by the Constitution, the existence of statutorily created “rights” has posed 
something of a challenge to plaintiffs. 


"Chapman v. Houston Welfare Rights Organization, 441 U.S. 600, 617 (1979). Although this Manuar focuses on federal court practice, Section 
1983 suits may also be heard in state court. Howlett v. Rose, 496 U.S. 356, 375 (1990); Martinez v. California, 444 U.S. 277, 283 n. 7 (1980). 


*The Supreme Court held that, in passing Section 1983, Congress did not intend to strip states of sovereign immunity. Hence, while a state is 
not a “person” for purposes of Section 1983 (Quern v. Jordan, 440 U.S. 332, 345 (1979)), local governments—which cannot claim immunity— 
are. Monell v. New York City Department of Social Services, 436 U.S. 658 (1978). 


° Gonzaga University v. Doe, 536 U.S. 273, 285 (2002), citing Cannon v. University of Chicago, 441 U.S. 677, 690, n.13 (1979). The availability of 
Section 1983 in enforcing a statute was first established in Maine v. Thiboutot, 448 U.S. 1 (1980). See also King v. Smith, 392 U.S. 309 (1968) 
(by basing its decision on statutory rather than equal protection grounds, the Supreme Court implied that Section 1983 was a proper vehicle 
for challenging a state’s violation of a federal statute enacted under the Constitution's spending clause). 

As explained infra, the law in this area is somewhat muddy, with a split of opinion among the circuits as to whether and when an enforceable 
right can be created by a valid regulation. 

"Felder v. Casey, 487 U.S. 131 (1988) (state claims statute); Patsy v. Florida Board of Regents, 457 U.S. 496 (1982) (state administrative proceed- 
ing); McNeese v. Board of Education, 373 U.S. 668 (1963) (state procedure for challenging school segregation); Monroe v. Pape, 365 U.S. 167 
(1971) (no need to resort to state causes of action). Although the law seems fairly clear in this area, one consequence of the federal judiciary’s 
heightened concern for state’s rights has been greater reliance on abstention doctrines to keep from hearing these cases. See, e.g., 31 Foster 
Children v. Bush, 329 F.3d 1255, 1274-81 (11th Cir. 2003). See Chapter 2, Section VIII, of this Manua for a detailed discussion of abstention. 

1? Chapter 8 of this Manua discusses the limitations imposed by the Eleventh Amendment on suits against a state. 

See, e. g. Paul v. Davis, 424 U.S. 693 (1976) (allegation that police wrongfully circulated damaging information about plaintiff did not state a 
Fourteenth Amendment violation and hence did not state a Section 1983 cause of action; plaintiff limited to state law remedies). 

'4Chapter 8 of this MaNuAL explores defendants and defenses in Section 1983 litigation. 

> Constitutional provisions which explicitly create state obligations include the Reconstruction Amendments as well as those expanding the 
franchise to women and eliminating the poll tax. Portions of the Bill of Rights, which originally applied only to the federal government, now 


apply to the states by operation of the Fourteenth Amendment’s due process clause. For a list of these amendments, see generally Duncan v. 
Louisiana, 391 U.S. 145, 148-49 (1968). 
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Under the separation-of-powers doctrine, only the legislative branch has the power to create statutory causes of 
action." Hence, the ability of a private party to sue successfully to enforce a statute depends on whether Congress, in 
enacting the statute, gives the plaintiff a “private right of action.” As noted, these rights are sometimes expressly granted 
by statute. All other rights are “implied? and a court's job is to discern the intent of Congress.'’ The two avenues for 
enforcing implied rights of action are either to sue directly under the statute or to litigate using the vehicle provided by 
Section 1983. 

In Cort v. Ash the U.S. Supreme Court established a four-part test to determine whether Congress intended to imply a 
right to sue directly under a federal statute.’* In general, a plaintiff asserting the right is required to show that (1) the 
plaintiff is a member of the class for whose benefit the statute was enacted, (2) Congress intended to confer a private 
remedy, (3) a right to sue would be consistent with the statutory purpose, and (4) the cause of action is not one tradition- 
ally relegated to the states to a degree that implying a right to sue would be inappropriate. In short, under this avenue, the 
plaintiff must show that Congress intended to grant both a private right and a private remedy.’ 

In the years following Cort, the courts became less willing to find rights of action implied directly under a statute, and 
plaintiffs began turning to Section 1983—the alternative path for enforcing rights created by federal statute. In Maine v. 
Thiboutot decided five years after Cort, the Supreme Court held for the first time that Section 1983 could be used to reme- 
dy the deprivation of rights created by a federal statute.” In Wright v. Roanoke Redevelopment and Housing Authority the 
Court later suggested that a regulation promulgated to interpret a federal statute could also be a “law.””' And that law 
could be enforced under Section 1983.” 

So long as a right is shown to exist, Section 1983 generally provides a remedy: “Once a plaintiff demonstrates that a 
statute confers an individual right, the right is presumptively enforceable by § 1983?” However, not every federal law cre- 
ates a “right” enforceable by a private plaintiff, and as the Supreme Court became increasingly hostile to the use of 
Section 1983 to enforce federal statutes, a Court majority has continued to narrow its conception of the term. For this rea- 
son, one should understand the principal objections raised by the Court to deter the utilization of Section 1983 to enforce 
federal statutes. 

The three-pronged test for finding a right enforceable under Section 1983 was set forth in Wilder v. Virginia Hospital 
Association.” The test asks whether (1) Congress intended the particular statutory provision to benefit the plaintiff, (2) 
the provision is too vague or amorphous as to make judicial enforcement difficult or impractical, and (3) whether the 
statute imposes a binding obligation on the government.” After these inquiries, a fourth arises: (4) did Congress create a 


See Cannon v. University of Chicago, 441 U.S. 677, 730 (1979) (Powell, J., dissenting). 


In alleging a “right; plaintiff attorneys should be very specific, taking to heart the Supreme Courts dictum that “[o]nly when the complaint is 
broken down into manageable analytic bites can a court ascertain whether each separate claim satisfies the various criteria we have set forth 
for determining whether a federal statute creates rights.” Blessing v. Freestone, 520 U.S. 329, 342 (1997). 


18 Cort v. Ash, 422 U.S. 66, 78, 79 (1975). Since Cort, the Supreme Court has become more restrictive in finding rights of action implied directly 
under a statute. See, e.g., Touche Ross v. Redington, 442 U.S. 560 (1979); Alexander v. Sandoval, 532 U.S.275 (2001). 


" Sandoval, 532 U.S. at 286. Sandoval and the question of rights implied directly under federal statutes are discussed in more detail below. 
°° Maine v. Thiboutot, 448 U.S. 1 (1980). 


*| Wright v. Roanoke Redevelopment and Housing Authority, 479 U.S. 418, 420, n.3 (1987) (“[T]o us it is clear that the regulations gave low- 
income tenants an enforceable right to a reasonable utility allowance and that the regulations were fully authorized by the statute”). 


In hindsight, however, the Wright decision seems to have turned more on the absence of a “comprehensive enforcement mechanism” which 
would have precluded the applicability of Section 1983 than the ability of a regulation to create “rights.” Not surprisingly, the circuits are split 
between those which hold that regulations can create rights enforceable under Section 1983 (see, e.g., Loschiavo v. City of Dearborn, 33 F.3d 
548 (6th Cir. 1994); Samuels v. District of Columbia, 770 F.2d 184 (D.C. Cir. 1985)) and others which reject this view. Harris v. James, 127 F.3d 
993, 1007-8, 1009 (11th Cir. 1997); South Camden Citizens v. New Jersey Department of Environmental Protection, 274 E3d 771,778 (3d Cir. 
2001); Save Our Valley v. Sound Transit, 335 E3d 932, 935-36 (9th Cir. 2003)). An extended discussion of this issue follows. 

3 Gonzaga, 536 U.S. at 284. Before Gonzaga, a plaintiff invoking Section 1983 to enforce a statute could presume that a private right of action 
existed, with defendants having the burden to disprove the existence of the right. After Gonzaga, the burden appears to have shifted to the 
plaintiff. However, once a right is shown to exist, Section 1983 is presumed to provide a remedy, and defendants still have the burden to prove 
otherwise. Id. n.4. 

” wilder v. Virginia Hospital Association, 496 U.S. 498 (1990). 

Td. at 509, 512. Wilder actually lists these factors in reverse order. However, since Blessing v. Freestone, 520 U.S. 329, 340-41 (1997), the factor 
which asks whether the statute benefits the plaintiff has generally been listed first. This is appropriate since it has become the main battle- 
ground for the use of Section 1983 to enforce federal statutes. While some courts seem to think that Gonzaga has entirely displaced the 
Wilder or Blessing inquiry, Gonzaga does cite the latter decisions without reservation. 
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comprehensive mechanism for enforcing the statute implying the denial of a private right of action?” Each of these 
prongs emerged from a series of Supreme Court decisions, with the first element undergoing something of a metamor- 
phosis as it rose in importance in comparison to the other prongs of the test. Indeed, resolution of this first inquiry—the 
extent to which the plaintiff is “benefitted” by the statute—is usually the key to whether Section 1983 can be invoked to 
enforce a federal statute. 


Did Congress intend the law to so directly benefit the plaintiff, such that those in plaintiff's place are 
the “unmistakable focus” of the statute? The seesaw battle between shifting Supreme Court majorities over what 
constitutes an enforceable right led to a greater focus on the relationship between the aim of the statute and its effect on 
the plaintiff. As formulated by Wilder, even if a statute imposes on the state binding obligations capable of judicial 
enforcement, Section 1983 may not be invoked unless Congress intended the law to directly benefit the plaintiff. However, 
this only begins the inquiry; a plaintiff must also point to evidence that Congress intended that the plaintiff—and not 
just the federal government—could sue to enforce the statute. 

In the past this prong of the Wilder test was thought to have conferred the ability to invoke Section 1983 on any plain- 
tiff who was generally a beneficiary of the statute sought to be enforced, thus making Section 1983 an easier avenue for 
enforcing a federal right than the implied-right-of-action method announced in Cort v. Ash. The erosion of this interpre- 
tation was first suggested in Blessing v. Freestone, in which the Supreme Court held that a mandate that states receiving 
federal child-welfare funds “substantially comply” with federal requirements aimed at ensuring timely payment of child 
support was not “an individual entitlement to services, [but] simply a yardstick for the [federal government] to measure 
the systemwide performance of the State’s Title IV-D program?” As a result, parents who obviously benefitted from the 
collection of child support were nevertheless unable to enforce the child support statute as a whole because the syntax 
used by Congress in enacting certain state compliance and reporting provisions was seen by the Court as focused more 
on the government's interest in recouping public assistance benefits than ensuring a continued income stream 
to specific families.” 

Blessing placed a cloud over the first prong and raised the prospect of denying enforcement rights to some people who 
had, at first glance, “benefitted” under the statute. Shedding some light on the controversy outside of the Section 1983 
arena in Alexander v. Sandoval, the Supreme Court placed great emphasis on the language used by Congress:”’ “[S]tatutes 
that focus on the person regulated rather than the individuals protected create ‘no implication of an intention to confer 
rights on a particular class of persons?” This view was imported into Section 1983 jurisprudence when elements of the 
implied-right-of-action test were fused with Wilders “benefits the plaintiffs” test in Gonzaga University v. Doe.” 

In Gonzaga the transformation of the “benefits” prong became manifest when the court rejected the notion that 
Section 1983 could be invoked “so long as the plaintiff falls within the general zone of interest that the statute is intended 
to protect.” Instead the Supreme Court now requires a showing that “an unambiguously conferred right” exists and is 
“phrased in terms of the persons benefitted” “[I]t is rights, not the broader or vaguer ‘benefits’ or ‘interests; that may be 
enforced” under Section 1983.” Construing whether the Family Educational Rights and Privacy Act (FERPA) conferred a 
right to sue on students whose privacy had been violated by the unauthorized release of educational records, the Gonzaga 
Court dismissed statutory language which seemingly granted individual students protection from institutional invasions 
of privacy; the Court essentially held that the statute was addressed more to the entity regulated than to the students 
benefitted. Several factors were said to suggest that an enforceable right was not conferred. 


°° Middlesex County Sewerage Authority v. National Sea Clammers Association, 453 U.S. 1 (1981). 

"7 Blessing, 520 U.S. at 343. 

*8<T The lower court’s holding that the [statute as a whole] ‘creates enforceable rights’ paints with too broad a brush. It was incumbent upon 
respondents to identify with particularity the rights they claimed, since it is impossible to determine whether [the statute], as an undifferen- 
tiated whole, gives rise to undefined ‘rights’ Only when the complaint is broken down into manageable analytic bites can a court ascertain 
whether each separate claim satisfies the various criteria we have set forth for determining whether a federal statute creates rights.” Id., 520 
US. at 342. 

” Alexander v. Sandoval, 532 U.S. 275 (2001), holding that Title VI “disparate impact” regulations could not create an implied private right of 
action because the governing statute had been held to prohibit only intentional discrimination 

30, at 289 (quoting California v. Sierra Club, 451 U.S. 287, 294 (1981)). 

*! Gonzaga, 536 U.S. at 284. 

$2 Td, at 283 (quoting in part Cannon v. University of Chicago, 441 U.S. 677, 692 (1979)). Also citing his majority decision in Cannon, Justice 
Stevens's dissent states: “But the sort of rights-creating language idealized by the Court [in Gonzaga] has never been present in our § 1983 
cases; rather, such language ordinarily gives rise to an implied cause of action [directly under a statute]? Id. at 297. 
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First, “FERPAs provisions speak only to the Secretary of Education, directing that ‘no funds shall be made available’ to 
any ‘educational agency or institution which has a prohibited ‘policy or practice?” The Court approvingly quoted 
Cannon v. University of Chicago, a non-Section 1983 implied-right-of-action decision which applied the Cort v. Ash test: 


There would be far less reason to infer a private remedy in favor of individual persons if Congress, 
instead of drafting [the statute] with an unmistakable focus on the benefitted class, had written it 
simply as a ban on [certain] conduct by recipients of federal funds or as a prohibition against the 
disbursement of public funds to .. . institutions engaged in [prohibited] acts.” 


Second, because the statute barred the funding of institutions “which have a policy or practice of permitting the release 
of education records,” FERPA was said to “speak only in terms of institutional policy and practice, not individual 
instances of disclosure?” Citing Blessing, the Supreme Court found FERPAS provisions to have an “‘aggregate’ focus ... not 
concerned with ‘whether the needs of any particular person have been satisfied, ... and ... cannot give rise to individual 
rights ”* Conflating the previously separate inquiries under Section 1983 jurisprudence and the Cort v. Ash “implied 
rights” analysis, the Court concluded that “the initial inquiry [in a Section 1983 case] —determining whether a statute 
confers any right at all—is no different from the initial inquiry in an implied-right-of-action case, the express purpose of 
which is to determine whether or not a statute ‘confers rights on a particular class of persons.” 

An “unambiguously conferred right” which is “phrased in terms of the persons benefitted” (rather than in terms of the 
person or agency regulated) is now a central factor determining a plaintiff’s ability to enforce a federal statute using 
Section 1983. Reviewing its past cases to illustrate the new standard, the Gonzaga Court noted that the rent ceiling provi- 
sions of the U.S. Housing Act construed in Wright, as well as the reimbursement provisions of the Medicaid Act interpret- 
ed in Wilder, “explicitly conferred monetary entitlements upon the plaintiffs?” After Gonzaga, plaintiff must now find a 
similar or analogous individual “entitlement” expressed in the language of a statute sought to be enforced under Section 
1983. The first question a prospective plaintiff must answer is whether those in the plaintiff’s shoes are, in the words of 
Cannon, the “unmistakable focus” of the statute. 

For a number of federal programs for low-income people, a strong argument can be made that Congress’ mandates 
are, in Gonzaga’s terms, “phrased in terms of the persons protected? However, since many of these statutes were enact- 
ed under the Constitution’s spending clause, specific provisions of the statute are written in a form which directs a federal 
agency to spend money so long as the state or other recipient complies with Congress’ rules (e.g., “the state’s plan shall 
provide . ..”). Not surprisingly, government attorneys argued with some success on the focus of such statutory 
provisions.“ Their argument is that such statutory provisions are “focus[ed] on the person regulated rather than the 
individuals protected” and hence “create ‘no implication of an intention to confer rights on a particular class of per- 


3374, at 279 (quoting 20 U.S.C. § 1232g(b)(1)). 
`d, at 287 (quoting Cannon, 441 U.S. at 691 (emphasis added)). 
Td. at 288 (quoting 20 U.S.C. § 1232g(b)(1) (emphasis added)). 
* Gonzaga, 536 U.S. at 288 (quoting Blessing, 520 U.S. at 343). 
571d. at 285 (citation omitted). 
38TA, at 280. 


PE g, the Food Stamp Act provides that “households [receiving] benefits under a ... program that complies with standards established by the 
Secretary ... shall be eligible to participate in the food stamp program. Assistance ... shall be furnished to all eligible households ....” 7 U.S.C. 
§ 2014(a). Hence specific statutory provisions spelling out eligibility standards presumably create enforceable rights for those who apply and 
meet the standards. Another example of similar language in the Medicaid Act is the requirement that “[a] State plan for medical assistance 
must ...(10) provide ... for making medical assistance available ... to ... all individuals [meeting the following five pages of eligibility criteria]? 
42 U.S.C. § 1396a(a). 


“See, e.g., Banks v. Dallas Housing Authority, 271 E3d 605, 609-10 (5th Cir. 2001) (requirement that privately owned Section 8 units be kept in 
a “decent, safe and sanitary” condition is principally aimed at property owners); Sabree v. Houston, 245 F. Supp. 653 (E.D. Penn. 2003), appeal 
pending (Medicaid Act’s mandate that states provide community-based intermediate care facilities for the mentally disabled is more focused 
on getting states to comply with federal requirements than on a recipient's right to benefits); Hill v. San Francisco Housing Authority, 207 F. 
Supp. 2d 1021, 1028-29 (N.D. Cal. 2002) (requirement that units be maintained in accord with U.S. Department of Housing and Urban 
Development (HUD) housing quality standards was directed to public housing authorities and did not create enforceable rights); Almendares 
v. Palmer, 2002 U.S. Dist. LEXIS 23258 (N.D. Ohio Dec. 3, 2002) (requirement that state food stamp agencies provide access for limited- 
English-proficient applicants and recipients was directed to the state and did not create a right to services for those with limited 
English proficiency). 
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sons.’ This argument underscores the need to find language in the particular provision sought to be enforced for indi- 
cating that Congress “intended to confer individual rights upon a class of beneficiaries?“ The argument also underscores 
the need to research carefully how that provision has been interpreted, both before and after Gonzaga. Given the Supreme 
Court’s tendency to restrict further the ability of private litigants to enforce federal laws, one should be very leery of the 


consequences of exploring new ground on this issue. 


Is the alleged “right” so vague or amorphous as to make it unenforceable? If the statute is assumed to 
require a state or local agency to do something, the second issue a prospective plaintiff must ask is whether there exists a 
standard by which to measure the state or local agency’s compliance with the law. 

In Suter v. Artist M. the Supreme Court held that a plaintiff could not enforce the requirement, found in the Adoption 
Assistance and Child Welfare Act, that a state make “reasonable efforts” to avoid the removal of children from their par- 
ents’ homes.” In the Court’s opinion, the statute failed to set forth standards to judge the “reasonableness” of the state’s 
compliance with the law and was therefore too vague and amorphous to allow judicial enforcement.“ 

By comparison, in the earlier case of Wright v. Roanoke Redevelopment and Housing Authority, a claim that an inade- 
quate public housing utility allowance violated rent ceilings imposed by the Brooke Amendment was allowed even 
though the statute nowhere defined the components of “rent?” In response to arguments that the provision was vague and 
amorphous, the Supreme Court turned to U.S. Department of Housing and Urban Development (HUD) regulations to fill 
the gap and noted that HUD had defined “rent” as including a reasonable amount to cover utilities.” Similarly, in Wilder, 
the plaintiffs overcame a “vague and amorphous” argument to their challenge to a state’s failure to provide “reasonable” 
Medicaid reimbursement rates to providers.“ The plaintiffs succeeded because they could point to definitions found else- 
where in the statute as providing a standard for judicial enforcement.“ 


Does the statute create a binding obligation? In Pennhurst State School and Hospital v. Halderman, the first 
decision to limit the use of Section 1983 to enforce a federal statute, the Supreme Court considered the ostensibly 
“rights-producing” language found in the Developmentally Disabled Assistance and Bill of Rights Act.“* The Court ruled 
that congressional rhetoric about a disabled “bill of rights” found in the statute’s declaration of policy could not create 
enforceable rights since the law did not tie a state’s receipt of federal funding to the state’s compliance with the purported 
bill of rights. The statutory language was held to be “hortatory” rather than mandatory. Thus the third question a 
prospective plaintiff must consider is whether the statute sought to be enforced actually requires the state or local agency 
to do something. 


Does the statute contain a comprehensive enforcement mechanism? If the statute at issue passes muster 
under the Wilder and Blessing test, Section 1983 is presumed to provide remedy unless a defendant shows that the enact- 
ment contains a “comprehensive enforcement mechanism” whose breadth or scope suggests that Congress viewed that 
mechanism as the sole means for statutory enforcement. In Middlesex County Sewerage Authority v. National Sea 
Clammers Association environmentalists sought to use Section 1983 to enforce both the Water Pollution Control Act and 
the Marine Protection, Research, and Sanctuaries Act by enjoining the dumping of waste in the Atlantic Ocean.” In addi- 
tion to providing to private parties a limited right to sue, these statutes provided for an elaborate mechanism to address 
the pollution problem. The Supreme Court pointed to those measures as indicating Congress’ intent to preclude enforce- 
ment of the legislation outside the procedures set forth in these laws. 


"Gonzaga, 536 U.S. at 284. 


“Eg, in Bryson v. Shumway, 308 F.3d 79, 88 (1st Cir. 2002), the court focused on the provision’s reference to “all eligible individuals.” If the lan- 
guage in the specific provision is weak, one can (with some trepidation) turn to Congress’ statement of the purpose for the legislation for lan- 
guage expressly stating the intent to benefit the class and then show that the specific statutory provision sought to be enforced is integrally 
related to that goal. 


“3 cuter v. Artist M., 503 U.S. 347, 359-64 (1992). 


“Wary of Suter’s potential for undermining private enforcement of similar statutes requiring “state plans” to carry out the various subchapters 
of the Social Security Act, Congress legislatively affirmed that a private right of action could exist to enforce such statutes to the extent that a 
right to sue existed before Suter and limited the latter’s effect only to the specific provision of the Adoption Assistance Act struck down by the 
court. 42 U.S.C. § 1320a-2 (1994). 


* Wright, 479 US. at 431. 
46 Wilder, 496 U.S. 498. 


47A recent example of a “right” which was found to be too vague to be judicially unenforceable is the “decent, safe, and sanitary” public housing 
ostensible entitlement set forth in 42 U.S.C. § 1437f. See Banks, 271 F.3d at 610. 


“8 Pennhurst State School and Hospital v. Halderman, 451 U.S. 1 (1981). 
” Middlesex County Sewerage Authority v. National Sea Clammers Association, 453 U.S. 1 (1981). 
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Following Sea Clammers, the Court ruled that the existence of a comprehensive statutory remedy for aggrieved parties 
could also indicate Congress’ intent to preclude any other private remedies (including the invocation of Section 1983), 
which were based on the same “common nucleus of operative facts” giving rise to the statutory violation. Thus in Smith v. 
Robinson a disabled child who had claimed that he was not receiving an appropriate free education in violation of the 
Education for All Handicapped Children Act, the Rehabilitation Act, and the Equal Protection Clause won his claim under 
the Education for All Handicapped Children Act.” He thereafter pointed to his alternative Section 1983 claim to seek 
attorney fees under 42 U.S.C. § 1988. Holding that the Education for All Handicapped Children Act’s “comprehensive 
scheme” suggested Congress’ intent that the Act be the exclusive vehicle for addressing an equal protection constitutional 
violation which was “virtually identical” to the claim under the Education for All Handicapped Children Act, the Court 
reasoned that Sections 1983 and 1988 were statutory remedies that Congress could implicitly repeal or replace with an 
alternate remedy.” 

The existence of developed enforcement mechanisms, however, is not enough to make them “comprehensive.” Thus, in 
Wright, discussed earlier, the Court found that stringent federal oversight of public housing authorities, and the federal 
government's power to cut off funding to noncomplying agencies, did not preclude a Section1983 remedy. On the one 
hand, the Court noted that the “[statutory provision] and its legislative history [are] devoid of any express indication that 
exclusive enforcement authority was vested in HUD? On the other hand, “both congressional and agency actions 
indicat[e] that enforcement authority is not centralized and that private actions were anticipated.” Moreover, the Court 
observed, the statutory mandate that housing authorities provide a grievance procedure to tenants and the implementing 
regulation’s provision that the existence of a grievance procedure would not preclude judicial review —each a vehicle for 
“private enforcement” —suggested Congress’ intent to allow tenants to sue.” 


Does the enactment of a statute under Congress’ spending power undermine the enforceability of 
the enactment under Section 1983? Another potential barrier to finding a statutory right enforceable under 
Section 1983 is the argument that since legislation enacted under Congress’ spending power, Article I, Section 8, of the 
Constitution, generally creates only voluntary programs which the states are free to reject, a state’s decision to participate 
in the program results only in contractual obligations which cannot rise to the level of being “the supreme law of the 
land” Although the issue has not come before the Supreme Court, two circuit courts of appeal rejected this contention.” 

In Westside Mothers v. Haveman, the earlier of the two decisions, the Sixth Circuit ruled that the obligations of the state 
under the Medicaid Act were more than a mere contract; the Sixth Circuit quoted Bennett v. Kentucky Department of 
Education’s “[u]nlike normal contractual undertakings, federal grant programs originate in and remain governed by 
statutory provisions expressing desirable public policy.” Applying the three-prong Wilder and Blessing test —before the 
Gonzaga decision—the Sixth Circuit found the Medicaid Act provision enforceable under Section 1983.” 


smith v. Robinson, 468 U.S. 992 (1984). 
51d, at 1009-13. 
» Wright, 479 U.S. at 424-25. 


5314., 479 US. at 426. See also Wilder, 496 U.S. at 521-23 (existence of administrative appeal procedures did not foreclose private enforcement); 
Golden State Transit Corp. v. City of Los Angeles, 493 U.S. 103, 109 (1989) (existence of National Labor Relations Board procedures). Although 
the National Sea Clammers test was not an articulated basis for its decision, the Gonzaga Court also pointed to Congress’ mandate to the sec- 
retary of education to “deal with violations” of Family Educational Rights and Privacy Act (FERPA) through the establishment of a review 

board and the secretary’s subsequent adoption of complaint and investigation procedures as evidence of a “federal review mechanism” which 


distinguished Gonzaga from Wright. 503 U.S. at 289-90. 


“This contention is based on Justice Scalia’s concurring opinion in Blessing, 520 U.S. at 349, analogizing the class of persons benefitted by such 


federal-state cooperative programs to a third-party beneficiary under a contract. See also Pharmaceutical Research Manufacturers of America 
v. Walsh, 123 S. Ct. 1855, 1878 (2003) (Thomas, J., dissenting). 


> Antrican v. Odom, 290 F. 3d 178 (4th Cir. 2002), and Westside Mothers v. Haveman, 289 F.3d 852 (6th Cir. 2002), construing the enforceability, 
by private parties, of the dental care and early and periodic screening, diagnosis, and treatment provisions of the Medicaid Act, respectively. 


5€ Westside Mothers, 289 E3d at 858 (quoting Bennett v. Kentucky Department of Education, 470 U.S. 656, 669 (1985)). 


57In Barnes v. Gorman, 536 U.S. 181 (2002), addressing whether the violation of two spending clause statutes—the Americans with Disabilities 
Act and the Rehabilitation Act—could give rise to punitive damages, Justice Scalia’s opinion denied such relief on the ground that the spend- 
ing clause statutes were analogous to contracts between the federal government and the state and that punitive damages were not tradition- 
ally available in contract action. Nevertheless, responding to the critique of the minority, Justice Scalia grudgingly wrote in footnote 2 that the 
Court “d[id] no[t] imply ... that suits under Spending Clause legislation are suits in contract, or that contract-law principles apply to all issues 
that they raise.” 


5 
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To what degree can a federal regulation create rights enforceable under Section 1983? In Wright the 
Supreme Court ruled that a regulation implementing a rights-creating statute (defining “rent” as including a reasonable 
amount to cover housing authorities’ tenants utility costs) was a “law” that could be enforced under Section 1983.** In 
Wilder the Court turned to the definition of “reasonable” contained in Medicaid regulations to flesh out the statutory 
requirement that the “reasonable cost” of services be paid to providers, thereby blunting the argument that the statute 
was too vague or ambiguous to be enforced.” Drawing on these decisions and the somewhat analogous case of Golden 
State Transit Corp. v. City of Los Angeles, the Court generally believed that binding regulations could themselves create 
enforceable rights.” Suggesting that the private enforceability of a particular regulation depends on (1) the extent to 
which the regulation directly implements congressional intent and (2) whether Congress also intended the governing 
statute to create a “right” enforceable under Section 1983, recent appellate court rulings, however, question this view. 

In Chevron U.S.A. v. Natural Resources Defense Council, the Supreme Court ruled that “[i]f Congress has explicitly left a 
gap for the agency to fill, there is an express delegation of authority to the agency to elucidate a specific provision of the 
statute by regulation. Such legislative regulations are given controlling weight unless they are arbitrary, capricious, or 
manifestly contrary to statute.”"' Under this standard, “a reviewing court has no business rejecting an agency’s exercise of 
its generally conferred authority to resolve a particular statutory ambiguity simply because the agency’s chosen resolu- 
tion seems unwise, ... but is obliged to accept the agency’s position if Congress has not previously spoken to the point at 
issue and the agency’s interpretation is reasonable.” 

Nevertheless, as Justice O'Connor commented in her dissent in Wright, “it is necessary to ask whether administrative 
regulations alone could create such a right. This is a troubling issue ....” Under the separation of powers doctrine, the 
creation of causes of action is the purview of Congress.‘ The seesaw debate in the Supreme Court has been the extent to 
which the enactment of Section 1983 evidenced the legislature’s intent generally to make actionable any deprivation 
resulting from the violation of “the constitution and laws.” The Court’s recent decision concerning the Title VI “disparate 
impact” regulations strongly suggests that private enforceability of federal regulations is directly dependent on 
congressional intent. 

In Alexander v. Sandoval the Court considered whether, outside the Section 1983 context, “disparate impact” regula- 
tions issued by the federal government to enforce Title VI of the Civil Rights Act could create an implied right of action.” 
The Court held that they could not, reasoning as follows: (1) one section of the statute had been interpreted as banning 
only intentional discrimination; (2) a second section of the statute—allowing HUD to issue regulations to carry out the 
intent of Congress—went beyond the first section and banned “disparate impact” discrimination; hence (3) one could 
not infer an implied right of action to enforce the regulations even though the Court had earlier upheld the validity of the 
“disparate impact” regulations.” The Court reasoned that “language in a regulation may invoke a[n implied] private right 


of action that Congress through statutory text created, but it may not create a right that Congress has not.”*° 


58 Wright, 479 US. at 420 n. 3. 

» wilder, 496 U.S. at 498. For a recent example of a court relying on regulations to find that a statute confers an enforceable right, see Rolland v. 
Romney, 318 F. 3d 42, 50-51 (1st Cir. 2003) (Medicaid specialized services to mentally disabled nursing home residents). 

© Golden State Transit Corp. v. City of Los Angeles, 493 U.S. 103 (1989) (holding that “[a] rule of law that is the product of judicial interpretation 
of a vague, ambiguous, or incomplete statutory provision” could give rise to a “right” enforceable under Section 1983). 

€l Chevron U.S.A. v. Natural Resources Defense Council, 467 U.S. 837, 843-44 (1984). 

€? United States v. Mead, 533 U.S. 218, 229 (2002). 

See Alexander v. Sandoval, 532 U.S. 275, 286 (2001). 

“td. at 275. 

“Td, at 281, 284-85. 

°° Alexander, 532 U.S. at 291. Hence, while 42 U.S.C. § 2000d (“No person in the United States shall ... be subjected to discrimination under any 
program or activity receiving Federal financial assistance [on the basis of race, color, or national origin]”) clearly confers a personal right to 
sue for intentional discrimination, 42 U.S.C. § 2000d-1 (federal agencies authorized “to effectuate [2000d] .. . by issuing rules, regulations, or 
orders .. ?) speaks only of the powers of agencies. According to Sandoval, “[i]t is clear now that the disparate-impact regulations do not sim- 
ply apply § 601—-since they indeed forbid conduct that § 601 permits—and therefore clear that the private right of action to enforce § 601 
does not include a private right to enforce these regulations.” Sandoval, 532 U.S. at 285. This is because, “[l]ike substantive federal law itself, 
private rights of action to enforce federal law must be created by Congress. ... The judicial task is to interpret the statute Congress has passed 
to determine whether it displays an intent to create not just a private right but also a private remedy. Statutory intent on this latter point is 
determinative. Without it, a cause of action does not exist and courts may not create one, no matter how desirable that might be as a policy 
matter, or how compatible with the statute.” Id. at 286-87 (citations omitted). 
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Sandoval was an implied private-right-of-action decision which essentially explored the contours of the first prong of 
the Cort v. Ash test.’ However, the Supreme Court’s decision in Gonzaga equated that prong with the first element of the 
Wilder and Blessing test for determining whether a statute created rights enforceable under Section1983: “[T]he initial 
inquiry [in a Section 1983 case] —determining whether a statute confers any right at all—is no different from the initial 
inquiry in an implied-right-of-action case, the express purpose of which is to determine whether or not a statute ‘confers 
rights on a particular class of persons.” 

Not surprisingly, several appellate decisions anticipated the evolution of the Supreme Court majority’s thinking on the 
enforceability of federal regulation, creating a split in circuits. On the one hand, 

* the pre-Sandoval/Gonzaga decision in Loschiavo v. City of Dearborn” and 


* the even earlier case of Samuels v. District of Columbia’? 


interpreted Section 1983 in an expansive manner, holding that valid regulations were “laws” which could be enforced 
independent of whether the governing statute had actually addressed the subject of the regulation. Citing Wright, the 
Loschiavo court reasoned that since “federal regulations have the force of law, they likewise may create enforceable rights” 
if the regulations otherwise pass muster under the three-prong Wilder and Blessing test. 

On the other hand, more recent decisions, rejecting the Loschiavo analysis, essentially hold that regulations cannot 
independently create rights and are enforceable under Section 1983 only to the extent that the regulations merely “flesh 
out” a statutory provision which itself creates the right.” Thus, in Harris v. James, the Eleventh Circuit found that 
Medicaid regulations could not create a right to nonemergency transportation absent an explicit provision in the govern- 
ing statute. Similarly, in South Camden Citizens v. New Jersey Department of Environmental Protection, the Third Circuit 
relied on Sandoval to reject the private enforceability of Title VI “disparate impact” regulations under Section 1983. Most 
recently the Ninth Circuit cited Gonzaga to buttress its holding in Save Our Valley v. Sound Transit that “disparate impact” 
regulations could not be enforced under Section 1983. The Ninth Circuit found that the Wilder and Blessing test need not 
be invoked in the regulatory context until after the plaintiff had first established that the governing statute had created an 
enforceable right.”” 

In light of Sandoval, Gonzaga, and the recent trend of appellate court decisions, an advocate asserting a regulation- 
based right can be most confident of standing on firm ground only if the advocate can find that the governing statute, in 
Gonzaga’ terms, grants an “unambiguously conferred right” which is “phrased in terms of the persons benefited? 

In sum, after Gonzaga, a plaintiff seeking to enforce a federal statute using Section 1983 must be able to point to an 
“unambiguously conferred right” which is “phrased in terms of the persons benefited.” However, once this hurdle is over- 
come, Section 1983 is presumed to provide a remedy, absent a “comprehensive enforcement mechanism’ or other evi- 
dence to suggest that Congress withdrew this avenue. 


2. “Persons” Under Section 1983 
A Section 1983 action can be brought only against a person acting “under color of [state] law?” Liability lies against 


those “who carry a badge of authority of a State and represent it in some capacity, whether they act in accordance with 


their authority or misuse it.””* The term “person” was originally thought, in Monell v. New York City Department of Social 


"Eg. is plaintiff a member of the class benefitted by the statute? See Cort v. Ash, 422 U.S. 66, 78 (1975). 

6 Gonzaga, 536 U.S. at 285 (citation omitted). 

© L oschiavo v. City of Dearborn, 33 F.3d 548, 551 (6th Cir. 1994). See also Kansas v. Robinson, 295 F. 3d 1183 (10th Cir. 2002), cert. denied, 123 
S. Ct. 2574 (2003), upholding the invocation of Section 1983 to enforce the “disparate impact” regulations against an Eleventh Amendment 
objection but without addressing the issue of the enforceability of federal regulations under Section 1983. 

70 Samuels v. District of Columbia, 770 F.2d 184, 188 (D.C. Cir. 1985). 


7 Harris v. James, 127 F.3d 993, 1007-8, 1009 (11th Cir. 1997); South Camden Citizens v. New Jersey Department of Environmental Protection, 
274 F.3d 771, 778 (3d Cir. 2001); Save Our Valley v. Sound Transit, 335 F.3d 932, 939 (9th Cir. 2003). 


” The partial dissent in Save Our Valley contains an extensive analysis of how regulations can create “rights” and opines that such rights are 
enforceable under section 1983 if the regulation meets the Gonzaga standard of being written in “‘ndividually-focused, ‘rights-creating lan- 
guage[.]”” 335 E3d at 963. However, since the Title VI regulations at issue were focused on the person or agency regulated rather than the 
class benefitted, Judge Marsha S. Berzon believed that no enforceable right had been created. 

77 ike the state-action requirement of the Fourteenth Amendment, the under-color-of-state-law element of Section 1983 excludes from its 
reach ‘merely private conduct, no matter how discriminatory or wrongful?” American Manufacturers Mutual Insurance Co. v. Sullivan, 526 


U.S. 40, 50 (1999). 


™ Monroe v. Pape, 365 U.S. 167, 172 (1961) (police misconduct). Note that federal officials acting under color of federal law are not subject to 
Section 1983. Wheeldin v. Wheeler, 373 U.S. 647 (1963). 
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Services, to refer only to real human beings.” The concept was broadened to include cities and local governments whose 
custom, policy, or practice caused the deprivation.” In any event, when the defendant is a government employee doing 


the employee’s job and acting under apparent government authority, the employee is probably a “state actor?” But when a 
private actor is involved, as is increasingly the case with the trend toward “privatization” of government services, the 
waters are somewhat murkier. 


Under Color of State Law. State and local officials can interfere with federal rights in two distinct ways. By enforcing 
state laws or policies that conflict with federal law, state and local officials deprive their victims of federal rights. In such a 
case, the public officials obviously act under “color of state law?”® State and local officials can also interfere with federally 
protected rights by misusing power entrusted to them under state law. In such a case, the official acts under color of state 
law only at times when the official is “clothed with the authority of state law.” Thus a sheriff who assaulted his wife did 
not act under color of state law even though he was a public official; his status as a public official was not the source of 
his power to act.® In a closer case, the Eleventh Circuit held that a city manager who investigated a citizen by traveling to 
another state with a city police officer to ask questions of various people did not act as a state actor because his conduct 
did not require state authority; a private citizen could have undertaken the same activity." 

Although misuse-of-power cases occasionally present difficult questions, most cases involve defendants who were able 
to inflict injury only because they were clothed with state authority. In such cases, defendants act under color of state law 
and may be sued under Section 1983. Moreover, defendants who enforce invalid state laws and regulations always act 
under color of state law.® Thus the color-of-state-law requirement ordinarily poses no problem in litigation against state 
and local officials or against local governmental entities. 

A more difficult question is when a private party is considered to be acting under color of state law so as to be suable 
under Section 1983. Although closely related to the Fourteenth Amendment’ state action requirement, Section 1983’s 
color-of-state-law requirement is conceptually distinct. Conduct that is state action under the Fourteenth Amendment is 
always action under color of state law for purposes of Section 1983.** However, conduct under color of state law may not 


” Monell v. New York City Department of Social Services, 436 U.S. 658 (1978). 

”°The issue of what constitutes a “custom, policy or practice” actionable under Section 1983 is discussed below. 

” Note, however, that a government employee or subcontractor such as a public defender, whose fundamental loyalties are owed to the criminal 
defendant and accordingly adverse to the government, is not a “state actor” whose alleged malpractice is actionable under Section 1983 when 
the employee's or subcontractor’s exercise of professional judgment results in a deprivation of constitutional rights. Polk County v. Dodson, 
454 U.S. 312 (1981). Cf. Miranda v. Clark County, 319 E3d 465 (9th Cir. 2003) (chief public defender is a state actor in devising administrative 
procedures governing the allocation of lawyer resources to defendants based on results of lie detector tests.) This exception is very narrowly 
construed. See West v. Atkins, 487 U.S. 42 (1988) (a contract prison doctor who owed a professional obligation to his patient did not have 
interests which were necessarily so adverse to the government as to preclude a Section 1983 claim). 

Where state officials act in violation of federal law, the official is said to have been stripped of official authority for purposes of the Eleventh 
Amendment by acting illegally but nevertheless considered to be engaged in “state action” for purposes of the Fourteenth Amendment if the 
action was taken “under color” of the apparent authority conferred by official position. Home Telephone and Telegraph v. City of Los Angeles, 
227 US. 278 (1913). 

” Delcambre v. Delcambre, 635 F.2d 407, 408 (5th Cir. 1981) (per curiam). 

80 
Id. 

§' Morgan v. Tice, 862 F.2d 1495 (11th Cir. 1989). 

* Lugar v. Edmondson Oil Co., 457 U.S. 922, 940 (1982). Both an official who misuses power in violation of federal law and an official who 
enforces a state law violating federal law act under color of law. However, in the first scenario, only the official who misused power, and not 
the agency which employs her, is liable since state or local governments are liable only if the deprivation is the result of the agency’s custom, 
policy, or practice. Monell v. New York City Department of Social Services, 436 U.S. 658 (1978). In the second situation, state law constitutes 
the “policy.” 

*In Brentwood Academy v. Tennessee Secondary Schools Athletic Association., 531 U.S. 288, 295-96 (2001), the Supreme Court acknowledged 
the elusiveness of a comprehensive rule governing “state action”: “From the range of circumstances that could point toward the State behind 
an individual face, no one fact can function as a necessary condition across the board for finding state action; nor is any set of circumstances 
absolutely sufficient, for there may be some countervailing reason against attributing activity to the government.” 


** Lugar, 457 US. at 930-32, 935. 
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constitute state action under the Fourteenth Amendment.” Since Section 1983 claims against private actors ordinarily 
involve a claimed deprivation of a constitutional right flowing from the Fourteenth Amendment, establishing state action 
under the amendment is almost always necessary to prevail under Section 1983. Thus the focus of this section is 
Fourteenth Amendment state action cases. 


Private Parties as State Actors. Since the early 1970s, the Supreme Court has substantially narrowed the range of 
private conduct that constitutes state action. In determining whether a private party engaged in “state action,’ a court 
must weigh “whether the claimed . . . deprivation resulted from the exercise of a right or privilege having its source in 
state authority” and “whether the private party charged with the deprivation could be described in all fairness as a state 
actor?®ć In doing so, a court looks at (1) the extent to which the actor relies on governmental assistance and benefits, (2) 
whether the actor is performing a traditional governmental function, and (3) whether the injury caused was aggravated 
in a unique way by the incidents of governmental authority.” Since none of these factors is particularly decisive, a review 
of some obvious pigeonholes seems appropriate. Generally, a deprivation of federal rights by a private party may consti- 
tute “state action” if the government (1) delegates its authority to the private actor, (2) participates in joint activity to a 
degree that the actions of one party can be attributed to the other, (3) creates the legal framework necessary to carry out 
the private action, (4) compels the private party to act in a certain way, (5) knowingly accepts the benefits of an unconsti- 
tutional practice, (6) allows the private entity to carry out a traditional “state function,’ or (7) creates a “special relation- 
ship” with the plaintiff. 


Delegation of a Traditional State Function. Delegation of a state responsibility to a private party can make the party a state 
actor, particularly if the function delegated is one traditionally performed by the state. This principle is illustrated by 
West v. Atkins.** The case closed the door on an agency’s claim that no state action was involved when the negligence of a 
private doctor, under contract to provide care for inmates, injured the plaintiff in violation of the prison’s constitutional 
duty to avoid “deliberate indifference” to the medical needs of those in its custody.” 


Joint Activity and “Pervasive Entwinement.” Joint activity by a private party and a government agent can also transform 
the private party into a state actor where the purpose of the collusion is to violate the federal rights of the plaintiff. This 
was the result in Addickes v. S. H. Kress Co., which involved a conspiracy between a “dime store” and local deputy sheriffs 
to prevent the integration of a southern lunch counter.” Similarly, in Dennis v. Sparks, the Supreme Court held that pri- 
vate parties who conspired with a judge to fix a case acted under color of law.” A nominally private entity controlled by 
the state is also a state actor.” 

However, in the absence of a conspiracy or governmental control, the applicability of the joint activity test to find state 
action is problematic, as illustrated by National Collegiate Athletic Association v. Tarkanian.’’A private membership body 
of public and private colleges regulating intercollegiate athletics, the National Collegiate Athletic Association (NCAA) 
determined that a member state university had violated NCAA rules and required that the school suspend coach 
Tarkanian. When the school complied, the coach sued under Section 1983, claiming that his firing violated due process. 
The Court held that the school, a state actor, and the NCAA, a private party, were not joint participants in the suspension 
of the coach because the school was free to cancel its agreement with the NCAA, the disciplinary function had not been 


37d, at 935 n.18. 


“Lugar, 457 U.S. at 937.That a court, in Lugar, issued a warrant authorizing a private party to attach plaintiff’ property converted the subse- 
quent seizure—alleged to have been without due process—into “state action.” 


*” Edmondson v. Leesville Concrete Co., 500 U.S. 614, 624-25 (1991), holding that a private attorney exercising peremptory challenges in a civil jury 
trial to excuse African Americans from the panel was a “state actor” since the peremptory challenge could exist only in the judicial context. 


38 West y, Atkins, 487 U.S. 42 (1988). 


* Another example of delegation is the privatization of the prison system. In Richardson v. McKnight, 521 U.S. 399 (1997), the Supreme 
Court assumed state action in ruling that private prison guards were not entitled to qualified immunity from liability for their 
unconstitutional practices. 


%0 Addickes v. S. H. Kress Co., 398 U.S. 144 (1970). 
°! Dennis v. Sparks, 449 U.S. 24, 28-29 (1980). 


*? Commonwealth of Pennsylvania v. Board of Directors, 353 U.S. 230, 231 (1957) (private college administered by a city board a “state actor” in 
refusing to admit African Americans.) 


*? National Collegiate Athletic Association v. Tarkanian, 488 U.S. 179 (1988). 
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delegated to the NCAA by the state, and the NCAA was actually acting on behalf of all other NCAA members against the 
efforts of the state to forestall the suspension of its most successful coach. 

Nevertheless, in Brentwood Academy v. Tennessee School Athletic Association, a case whose facts seem very much to 
parallel Tarkanian, the Court did find state action.”* In Brentwood Academy a private association which regulated high 
school sports throughout the state was held to be a state actor in light of the fact that the overwhelming majority of its 
members were public schools, the association received some public funds from dues and game proceeds, its officers were 
drawn from public schools, association employees participated in the state retirement fund, and the association was seen 
to regulate sports activity in lieu of the state board of education. The Court stated that the “nominally private character of 
the Association is overborne by the pervasive entwinement of public institutions and public officials in its composition 


and workings?” 


Governmental Creation of a Legal or Procedural Framework. A private party may be engaged in “state action” if the act 
which deprived federal rights could not have occurred but for the existence of a governmental framework requiring gov- 
ernment approval or action. This category first emerged in North Georgia Finishing v. Di-Chemical, where the Supreme 
Court found state action in a private party’s invocation of a court-ordered attachment having failed to afford due process 
to the debtor.” Similarly, in Lugar v. Edmondson Oil Co., the Court held that a creditor who invoked prejudgment attach- 
ment remedies requiring the participation of a court clerk and a sheriff acted under color of state law.” By contrast, in 
Flagg Brothers v. Brooks, involving a prejudgment attachment authorized by state law but not requiring the intervention of 
a court, the Court found no state action.” In Edmondson v. Leesville Concrete Co. the Court found that a private attorney 
using peremptory challenges in a jury trial in a racially biased manner was a “state actor” since his act—use of peremp- 
tory challenges—could exist only in the judicial context and with the approval of a state judge.” The rule of these cases 
is that a private party becomes a state actor if the party uses a state procedure requiring some state intervention. 

However, in American Manufacturers Mutual Insurance Co. v. Sullivan, the Supreme Court found that a private workers’ 
compensation insurer, by invoking a state “utilization review” of certain medical costs resulting in the withholding of 
payments without prior notice to the worker, did not thereby become a state actor.'”’ The purpose of a utilization review 
is to assess the necessity for a particular procedure to determine whether the costs should be borne by the workers’ com- 
pensation carrier. In Sullivan, even if the state, by providing a utilization review procedure, could be assumed to have 
“subtly encouraged” insurers to withhold payments pending the review, invocation of the procedure was not required or 
coerced by the state. 

Because of the move toward privatization of formerly state programs, a close look at Sullivan’s analysis is warranted. 
The Court began by identifying the specific conduct complained of—the insurance company’s withholding of payments. 
It then focused on the state’s role to determine whether “there is a sufficiently close nexus between the State and the chal- 
lenged action ... so that the action of the [private party] may be fairly treated as that of the State itself.”'”’ Having under- 
stood that the state’s role was simply to accept the insurer’s request for a utilization review, checking the form for accura- 
cy, and forwarding it to a private panel of health care providers for a decision, the Court ruled against the plaintiffs; the 
Court described the “State’s decision to allow insurers to withhold payments” as “state inaction, or more accurately, a leg- 
islative decision not to intervene in a dispute between an insurer and an employee over whether a particular treatment is 
reasonable and necessary.” 

If the insurer’s decision to withhold payments was not state action, the Court nevertheless recognized that the utiliza- 
tion review panel’s subsequent affirmative decision to uphold or reverse the insurance company would be state action 
because the panel possessed authority delegated to it by state statute: “While the decision of a [utilization review organi- 


"Brentwood Academy v. Tennessee School Athletic Association, 531 U.S. 288 (2001). 
5 Td, at 298. 
°” North Georgia Finishing v. Di-Chem Inc., 419 U.S. 601 (1975). 
Lugar v. Edmondson Oil Co., 457 U.S. at 934, 940-42 (1982). The creditor’s action is not state action if it is contrary to state law. Id. at 940. 
"Flagg Brothers v. Brooks, 436 U.S. 149 (1978). 
” Edmondson v. Leesville Concrete Co., 500 U.S. 614 (1991). 
100 American Manufacturers Mutual Insurance Co. v. Sullivan, 526 U.S. 40 (1999). 
Id. at 51-52 (quoting Blum v. Yaretsky, 457 U.S. 991, 1004 (1982)). 
071d. at 53. 
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zation], like any judicial official, may properly be considered state action, a private party’s mere use of the State’s dispute 
resolution machinery, without the ‘overt, significant assistance of state officials, ... cannot?" 

In the context of state-mandated procedures or programs carried out by private parties, the distinction between 
private actions depends on (1) whether the state plays an active role in furthering the act which allegedly caused the 
deprivation of federal rights and (2) the degree to which the procedure invoked is—like the formal court system in 
Edmondson—a core governmental function or institution.’ In short, does the state affirmatively further the action or 
does it merely authorize it, and if the state merely provides a forum, how important is the procedure to the functioning of 


the state? These cases provide a convenient segue to the next state action test—governmental compulsion. 


Governmental Compulsion or Significant Encouragement to Act in a Particular Way. One of the most important Section 
1983 issues for legal aid advocates is the degree to which one can imply “state action” from the defendant having received 
government funding or being extensively regulated by the state. Government regulation generally does not make a state 
actor of the recipient or the regulated party unless one can show such a close connection between the government and 
the act complained of that the action taken “may be fairly treated as that of the State itself.”"’’ A private landlord partici- 
pating in the Section 8 program is a “state actor” while taking actions required by federal regulations but is only a private 
actor if the landlord unilaterally locks out a tenant in violation of those regulations. The act of forcible eviction is analyti- 
cally an expression of the landlord’s private will and not compelled by government fiat. 

Several Supreme Court decisions accordingly confirm that, absent delegation, joint activity, or a state-created frame- 
work, “state action” is rarely found absent compulsion or significant encouragement from the government on the private 
entity to act in a particular way. For instance, in Jackson, a highly regulated utility was not a state actor when, without 
prior notice to its customer, it terminated her power for nonpayment of a utility bill. The Court saw no “nexus” between 
government regulation and the company’s action sufficient to implicate due process since the decision to cut off power 
was prompted by economic concerns and was made by the company with little relation to the fact that its business was 
highly regulated.'°° 

A similar conclusion was reached in Blum v. Yaretsky, where a nursing home which received Medicaid funding decided 
to discharge particular patients without giving them a hearing.” Since Medicaid regulations did not specifically 
require any particular level of care, the nursing home’s decision could not be imputed to the state. Indirect government 
involvement resulting from the regulatory requirement that the state be notified of any change did not alter this conclu- 
sion. The Court wrote: “A State normally can be held responsible for a private decision only when it has exercised coercive 
power or has provided such significant encouragement, either overt or covert, that the choice must in law be deemed to 
be that of the State”!”* 

By the same token, in San Francisco Arts and Athletics Inc. v. U.S. Olympic Committee, the Court held that the United 
States Olympic Committee’s refusal to license the use of the word “Olympic” was not state action even though Congress 
granted it the exclusive right to license the use of the word.'”’Once again the Court, distinguishing authorization from 
compulsion, found the former insufficient to establish state action.’'° 

Most recently, as discussed above, the Court held in American Manufacturers that a private workers’ compensation insurer, 
by invoking a state “utilization review” of certain medical costs resulting in the withholding of payments without prior 


notice to the worker, did not thereby become a state actor since its actions were not imposed or sanctioned by the state." 


1d. at 54 (quoting Tulsa Professional Collection Service v. Pope, 485 U.S. 478, 486 (1988). 


Edmondson, 500 U.S. at 614. 


105 Tackson v. Metropolitan Edison, 419 U.S. 345, 351 (1974). 
106 


104 


Cf. Memphis Light, Gas and Water Division v. Craft, 419 U.S. 565 (1975), where a municipally owned utility was required to afford customers 
due process before terminating utilities under a statute requiring utility shutoffs to be only for “cause.” 

Blum v. Yaretsky, 457 U.S. 991 (1982). 

Id. at 1004. 

109 san Francisco Arts and Athletics Inc. v. United States Olympic Committee, 483 U.S. 522, 542-47 (1987). 

"07d at 546-47. See also Carlin Communication v. Mountain States Telephone and Telegraph Co., 827 F.2d 1291, 1295, 1297 (9th Cir. 1987), cert. 
denied, 485 U.S. 1029 (1988) (finding that a telephone company’s decision to terminate an adults-only message service was state action 


because it was the product of state coercion but holding also that the company’s later decision to bar all adult entertainment services was 
not state action since it was not coerced). 


1) American Manufacturers, 526 U.S. at 53-54. 
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Nor does governmental funding give rise to “state action” absent state coercion or significant encouragement of the act 
causing the deprivation. Thus, in Blum, the Court rejected the contention that extensive public funding converted the 
nursing home’s decision to lower the level of care into state action in violation of the Medicaid Act. In essence, there was 
no cause-and-effect relationship between public funding and the nursing home’s allegedly unlawful act. 

This issue was also addressed in Rendell-Baker v. Kohn, which involved the termination of teachers and counselors 
critical of management by a private school primarily dependent on federal funding.” In order to ensure that school staff 
met certain minimum requirements, state regulations did require the government to be notified whenever the school 
hired or dismissed its counseling staff. Nevertheless, the Court found no state action. First, “the decisions to discharge 
the petitioners were not compelled or even influenced by any state regulation.” Second, the “[a]cts of such private con- 
tractors do not become acts of the government by reason of their significant or even total engagement in performing 


public contracts?" 


The “Symbiotic Relationship” Test. The Supreme Court applied several other tests to find state action, although their appli- 
cation now appears limited to the facts presented in the original cases. The first of these is the “symbiotic relationship” 
test first broached in Burton v. Wilmington Parking Authority." In Burton a city agency leased facilities to a restaurant 
that engaged in racial discrimination. Because the city gained parking revenue from the restaurant’s operation, and the 
restaurant gained a good location and tax benefits from the city, the Court held that the restaurant acted under color of 
state law, and therefore violated the Fourteenth Amendment, when it refused to serve black patrons.'"° 

The Court began narrowing Burton in Moose Lodge No. 107 v. Irvis and held that the grant of a state liquor license did 
not convert the discriminatory conduct of the licensee into state action.''° The Court specifically rejected the plaintiff's 
claim of a Burton symbiotic relationship even though the license was of great value to the licensee and generated revenue 
for the state." The benefit to the state of liquor license revenues was only remotely attributable, if at all, to the private 
party’s discriminatory conduct. 

The Court further constricted Burton in Rendell-Baker v. Kohn.''* Here the Court held that a private school that 
depended almost exclusively on government funding, that was extensively regulated, and that contracted with govern- 
mental agencies to provide educational services did not act under color of state law when it fired an employee." The 
Court rejected the claim of a symbiotic relationship between the state and the school on the ground that the state neither 
owned the school property nor benefitted from the firing.” 

A plaintiff claiming state action on the basis of a “symbiotic relationship” between a private party and state or local 
government must show that the government derives a financial benefit that can be specifically attributed to the chal- 
lenged conduct. In Burton the benefit to the government was the additional revenue resulting from the increased patron- 
age given to a whites-only restaurant. By contrast, the government received no specific benefit from the club’s discrimina- 
tory conduct in Moose Lodge or the Rendell-Baker school’s decision to fire a schoolteacher. Only the combination of a 
symbiotic relationship and a specific financial benefit to the government from the conduct at issue creates state action 
out of private conduct. For these reasons, Burton is best regarded as dead law. 


"2 Rendell-Baker v. Kohn, 457 U.S. 830 (1982). 


Id., 457 U.S. at 840-41. To be sure of finding state action in these types of circumstances, advocates should ask whether the private actor is 
standing in for the government, or involved in what amounts to “joint action,’ because it either could not take place without government 
involvement or is compelled by government policy. 


Burton v. Wilmington Parking Authority, 365 U.S.715 (1961). 
Id. at 722-26. 

Moose Lodge No. 107 v. Irvis, 407 U.S. 163, 171-78 (1972). 
Id. at 175-77. 

Rendell-Baker v. Kohn, 457 U.S. 830 (1982). 

Id. at 837-43. 

201d. at 842-43. 
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The “Public Function” Test. The public-function doctrine is another moribund test for state action and originated with 
* Marsh v. Alabama’”' and 


* the White Primary Cases.” 


Read broadly, they suggested that certain responsibilities were so quintessentially governmental that private parties who 
performed them necessarily acted under color of state law. Thus the private landowner who established the company 
town in Marsh performed many of the public functions traditionally associated with local government; like a local gov- 
ernment, it could not bar handbilling on its streets.” In the White Primary Cases private organizations that barred black 
voters from participating in primary elections performed a traditionally public function in holding an election, thereby 
acting under color of law.'”* 

That the public-function doctrine survives in such a broad form is doubtful. In Hudgens v. National Labor Relations 
Board the Supreme Court held that a shopping center was not a First Amendment forum, the Court reasoning that the 
shopping center was not the functional equivalent of a company town.'” In so ruling, the Court overruled Amalgamated 
Food Employees Local 590 v. Logan Valley Plaza.'*° By rigorously searching for the functional equivalent of a company 
town, the Court may have confined Marsh to its facts; the only contemporary analogue to a company town may be a 
migrant labor camp. Similarly the White Primary Cases rationale probably retains force only because of the constitution- 
ally protected right to vote and the guarantee of a “republican form of government?!” 

Jackson v. Metropolitan Edison Co. set the doctrinal foundation for further narrowing the public-function doctrine.'* 
Rejecting the claim that the provision of electricity was a public function, the Court held that a public function must be 
one that traditionally was “the exclusive prerogative of the state”? The Court has since found the following not to be 
public functions: 


+ enforcement of a warehouseman’s lien,” 


* education of children with special needs,'*! 


* the operation of a nursing home,'”” 
* control of the word “Olympic”? and 
* establishment of disciplinary standards for intercollegiate athletics.'** 


The atrophied public-function doctrine now can probably be collapsed within the “delegation of traditional state func- 
tion” test discussed above. 


The “Special Relationship” Test. The “special relationship” test differs somewhat from the previous six methods for finding 
“state action” by a private party. Unlike the preceding tests, which seek to use Section 1983 to sue private parties as state 
actors, the special relationship test seeks to hold the government liable for the acts of a private party. Section 1983 can be 


121 Marsh v. Alabama, 326 U.S. 501 (1946) (state could not enforce trespass laws to bar Jehovah’s witness from distributing literature in compa- 


ny town). 

12 Torry v. Adams, 345 U.S. 461 (1953); Smith v. Allwright, 321 U.S. 649 (1944); Nixon v. Condon, 286 U.S. 73 (1932) (collectively the White 
Primary Cases). 

123 Marsh, 326 U.S. at 505-10. 


The White Primary Cases may be better understood as finding circumstantial evidence of state-sponsored intentional racial discrimination 


from state regulation of every aspect of primary elections but voter eligibility. 

Hudgens v. National Labor Relations Board, 424 U.S. 507, 512-21 (1976). 

Id. at 518, rev’g Amalgamated Food Employees Local 590 v. Logan Valley Plaza, 391 U.S. 308 (1968). 
U.S. Const., amends. XV, XIX, XXIV, XXVI; U.S. Const. art. 4, § 4. See also Bush v. Gore, 531 U.S. 98, 104-5 (2000). 
Jackson, 419 U.S. 345. 

Id. at 353. 

Flagg Brothers, 436 U.S. at 155-66. 

Rendall-Baker, 457 U.S. at 837-43. 

Blum, 457 U.S. at 1002-12. 

133 San Francisco Arts, 483 U.S. at 542-47. 

194 Tarkanian, 488 U.S. at 194. 


125 
126 
127. 
128 
129 
130 
131 


132 


FEDERAL PRACTICE MANUAL FOR LEGAL AID ATTORNEYS 


103 


CHAPTER 5 Causes of Action 


used to sue a government agency for injuries caused by a nongovernmental third party if, as a result of the government's 
“special relationship” with the victims, the latter are put in a position severely hampering their ability to protect them- 
selves. Such a relationship most clearly exists when a victim is incarcerated in jail or prison or committed in state institu- 
tions.’ On occasion such a relationship is found where government action places the plaintiff in such obviously danger- 
ous circumstances as to make the government responsible for the plaintiff’s well-being." 

A noncustodial “special relationship” is found only in rare circumstances. Thus, in the case which created this stan- 
dard, DeShaney v. Winnebago County Department of Social Services, the victim was a child who had been reported to the 
county as having been repeatedly abused by his father, the custodial parent.'*’ Despite these reports and a subsequent 
investigation, the county did not remove the child from his home. After a severe beating left the child permanently 
injured, the county was sued by the noncustodial parent, who contended that the failure to take action deprived the child 
of substantive due process rights. The Court found that, even though the county knew of the potential harm to the victim 
and continued to monitor his situation, this did not create a “special relationship” with the county sufficient to make the 
government liable: 

[W]hen the State by the affirmative exercise of its power so restrains an individual's liberty that it 
renders him unable to care for himself, and at the same time fails to provide for his basic human 
needs—e.g., food, clothing, shelter, medical care, and reasonable safety—it transgresses the substan- 
tive limits on state action set by the Eighth Amendment and the Due Process Clause. The affirmative 
duty to protect arises not from the State’s knowledge of the individual’s predicament or from its 
expressions of intent to help him, but from the limitation which it has imposed on his freedom to act 
on his own behalf.'** 
An arrest, incarceration, involuntary commitment, or a foster care placement resulting from a dependency proceeding 
would create a “special relationship” necessary to establish liability. 

Collectively the modern state action cases suggest the following rules for analyzing whether a private party’s conduct is 
state action: (1) Performance of a traditional public function delegated by the government is state action. (2) Joint partic- 
ipation with the government may be state action, depending on the degree of government involvement. (3) A private 
party invoking a necessary legal framework may be engaged in state action. (4) Governmental compulsion or significant 
governmental encouragement makes private conduct state action, but governmental authorization, regulation, and fund- 
ing do not. (5) Where the government has a “special relationship” with the plaintiff injured by a private party, the govern- 
ment may be liable for the private party’s actions if the private party failed to comply with a duty of care owed to the 
plaintiff. Less frequently, state action may be present if (6) the government knowingly accepts the benefits of an uncon- 
stitutional practice or (7) the private actor is performing a traditional state function. 


When Government Can be a “Person” if the Deprivation of Federal Rights Stems from a 
Government “Policy.” Legal aid advocates regularly face the problem of individually vindictive or incompetent gov- 
ernment workers whose actions deprive clients of the level of public assistance or other benefit to which they are entitled. 
These actions are often taken by agency employees in violation of that agency’s own stated policies. In such cases, as 
more fully discussed in Chapter 8 of this MaNuaL, only the employee is liable in a Section 1983 claim. Even if the employ- 
ee’s acts result in a violation of federal constitutional, statutory, or regulatory rights, they may not give rise to agency lia- 
bility under Section 1983. Agency liability must be founded on a deprivation caused by the institution’s “custom, policy or 
practice” and not as the result of aberrant behavior by a rogue employee. This rule stems from Section 1983’s role as an 
exception to the common-law rule that government should be immune from suit. 


See, e.g., Farmer v. Brennan, 511 U.S. 825 (1994) (alluding to government's affirmative duty to protect those in custody from injury caused 
by a third party). 

Bean example of a decision finding such a “special relationship” outside the typical custodial situation is Wood v. Ostrander, 879 E2d 583, 

589-90 (9th Cir. 1989), cert. denied, 498 U.S. 938 (1990). In this case a woman formerly held in custody by a highway patrolman was raped 

after being released in a high-crime area without a car at 2:30 a.m. 

DeShaney v. Winnebago County Department of Social Services, 489 U.S. 189 (1989). 


Id. at 199-200 (citations omitted). 
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This rule was established by Monell." In holding that a municipality could be a “person” for purposes of Section 1983, 
Monell limited the scope of the agency’s liability only to instances where the deprivation resulted from that agency’s cus- 
tom, policy, or practice." Monell established the principle that government should be liable only for actions for which it 
is directly responsible. This rule gives a plaintiff two basic options. The plaintiff may sue the defendant employee in the 
employee’s personal or official capacity, or both. Or, assuming the defendant is not a State and immune under the 
Eleventh Amendment from suit in federal court, the plaintiff may name as an additional defendant—or even the sole 
defendant—either the agency itself, or its titular head, who is sued in the titular head’s official capacity.'*’ Naming the 
entity or its head is particularly important where injunctive relief is sought binding the entire agency. An order entered 
against the agency head in the agency head’s official capacity binds any successor officer. 


3. Due Process Claims and Section 1983 


In relevant part, the Fourteenth Amendment prohibits any state from depriving “any person of life, liberty, or property, 
without due process of law,’ and claims under this provision have been a staple of Section 1983 legal services practice for 
many years. Procedural due process addresses the right to notice and hearing before (or after) a particular deprivation 
may take place. Substantive due process confronts governmental deprivation of life, liberty, or property stemming from 
particularly outrageous governmental actions. The Supreme Court has established a framework for the use of Section 
1983 to raise claims founded on alleged deprivations of due process, beginning with an analysis of interests protected 

by due process. 


Establishing a “Property” Interest. In Board of Regents v. Roth the Supreme Court defined the property interest 
protected by the Fourteenth Amendment as a “legitimate claim of entitlement” to the item or benefit in question. Such 
“entitlements” are “created and their dimensions are defined by existing rules or understandings that stem from an inde- 
pendent source such as state law—rules or understandings that secure certain benefits and that support claims of enti- 
tlement to those benefits?" 

Plaintiff Roth, a teacher who had lost his job, was held not to have been terminated without due process because, lack- 
ing tenure, he “surely had an abstract concern in being rehired, but he did not have a property interest sufficient to require 
... giv[ing] him a hearing ..”'** In Perry v. Sinderman the companion case to Roth, the Court stated that an untenured 
teacher might nevertheless have a property interest if he could show “such rules or mutually explicit understandings that 
support his claim of entitlement to the benefit and that he may invoke at the hearing?“ Although “a mere expectancy” 
is not protected by due process, the aggrieved party “must be given an opportunity to prove the legitimacy of his claim of 
such entitlement in light of the ‘policies and practices of the institution?”'”” 

Because of Congress’ reluctance to grant federal entitlements as evidenced by the increasing use of “block grant” distri- 
bution of federal largess, advocates seeking to establish a property interest in certain federally funded benefits such as 
Temporary Assistance for Needy Families (TANF) must look for “rules or mutual understandings” under state or local 


statutes or ordinances under which the client may claim an entitlement protected from deprivation by the federal due 


139 Monell, 436 U.S. at 690-92. 


Chapter 8 of this MANUAL discusses municipal or agency liability and the parameters of a “custom, policy, or practice” for purposes of 
Section 1983. 


Will v. Michigan Department of State Police, 491 U.S. 58,71 (1989) (“[A] suit against a state official in his or her official capacity is not a suit 
against an official but rather in a suit against the official’s office.”). 


Board of Regents v. Roth, 408 U.S. 564, 577 (1972). 
Id. at 578. 
Perry v. Sinderman, 408 U.S. 593, 602 (1972). 


Id. at 602-3 (citation omitted). Some cases held that the expectation of receiving a benefit could be a property interest justifying a due 
process claim when the state deprived the potential plaintiff of a procedure to vindicate that expectation. In Logan v. Zimmerman Brush Co., 
455 U.S. 422 (1982), a property interest was found in the expectation that the state would have a procedure for determining a plaintiff’s dis- 
ability discrimination claim. Ressler v. Pierce, 692 F.2d 1212 (9th Cir. 1982), held that applicants on a Section 8 waiting list had a property 
interest in the fair operation of a subsidized housing project’s application and tenant selection procedures. But see, e.g., Eidson v. Pierce, 745 
E2d 453 (7th Cir. 1984). Eidson does not seem consistent with Logan v. Zimmerman Brush Co. Note, however, that in American 
Manufacturers Mutual Insurance Co. v. Sullivan, 526 U.S. 40 (1999), the court found that workers’ compensation recipients did not have a 
property interest in medical expense payments until the reasonableness and necessity of the expense had been established. 
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process clause. For example, many state Aid to Families with Dependent Children (AFDC) statutes were amended to 
conform to the Personal Responsibility and Work Opportunity Reconciliation Act of 1996. Yet, despite the addition of 
time limits or “welfare to work” requirements, the state statute may still mandate that an applicant receive a given 
amount of benefits so long as basic eligibility is met, thereby creating a “legitimate claim of entitlement” protected by the 
due process clause.'*° 


Establishing a “Liberty” Interest. Outside a custodial setting, deprivation of liberty interests usually present sub- 
stantive, rather than procedural, due process issues. Such liberty interests were described in Roth as follows: 


Without doubt it denotes not merely freedom from bodily restraint but also the right of the individ- 
ual to contract, to engage in any of the common occupations of life, to acquire useful knowledge, to 
marry, establish a home and bring up children, to worship God according to the dictates of his own 
conscience, and generally to enjoy those privileges long recognized . . . as essential to the orderly pur- 
suit of happiness by free men.” 


Fundamental liberty interests, however, are limited to those which are “implicit in the concept of ordered liberty,’ such 
that “neither liberty nor justice would exist if [they] were sacrificed,’ or are “deeply rooted in this Nation’s history and tra- 
dition”'* Assertions of the liberty interest should not be neglected by legal aid advocates. For example, restrictive housing 
authority roommate policies which hamper the right to live with relatives can pose a deprivation of a liberty interest.“ 


Gauging the Adequacy of the Procedures Used. Procedural due process generally requires that governmental 
deprivation of life, liberty, or property be accompanied by notice and hearing. Pretermination hearings are required 
where the threatened property right consists of need-based benefits conferred because the recipient or applicant “may be 
deprive[d] of the very means by which to live . ..”'*? The test for determining the extent of the procedures required in a 


given case, including the right to a predeprivation hearing, is to balance three factors: 


First, the private interest that will be affected by the official action; second, the risk of an erroneous 
deprivation of such interest through the procedures used, and the probable value, if any, of additional 
or substitute procedural safeguards; and finally, the Government’s interest, including the function 
involved and the fiscal and administrative burdens that the additional or substitute procedural 
requirement would entail. '*' 


Procedural due process continues to serve as a potential vehicle for remedying action notices that fail to explain ade- 
quately the basis for a benefit denial, termination, or suspension or the imposition of sanctions. Clients on the adminis- 
trative agency treadmill are often faced with hearing officers who fail to take evidence or gather evidence outside hearing 
through ex parte phone calls or who do not adequately explain their reasoning when rendering a decision. In the new 
world of devolution, health maintenance organizations with Medicaid enrollees may not offer the opportunity for a fair 
hearing, for example, to contest the denial of a request for a particular procedure or treatment whose only rationale is the 
financial bottom line. 


16 See State of West Virginia ex rel. K.M. v. West Virginia Department of Health and Human Resources, 575 S.E.2d 393 (W.Va. 2002); Weston v. 


Cassata, 37 P.3d 469 (Colo. App. 2001). 
Roth, 408 U.S. at 572 (quoting Meyer v. Nebraska, 262 U.S. 390, 399 (1923)). 


148 Bowers v. Hardwick, 478 U.S. 186, 191-92 (1986), overruled by Lawrence v. Texas, 123 S. Ct. 2472 (2003), quoting Palko v. Connecticut, 302 
U.S. 319, 325 (1937), and Moore v. City of East Cleveland, 431 U.S. 494, 503 (1977). 


149 Soe Moore, 431 U.S. at 503. 


150 Goldberg v. Kelly, 397 U.S. 254, 264 (1970) (Aid to Families with Dependent Children (AFDC) benefits); Wheeler v. Montgomery, 397 U.S. 280 
(1970) (benefits under Aid to the Totally Disabled Program, the California precursor to Supplemental Security Insurance (SSI)). 


Mathews v. Eldridge, 424 U.S. 319, 335 (1976); see also City of Los Angeles v. David, 123 S. Ct. 1895 (2003). Applying this test in the social 
security context, the Eldridge Court ruled that a pretermination hearing was not necessary. First, the private interest in receiving insurance- 
based benefits (Social Security Disability Insurance) was said to be not as great as the interest in receiving need-based benefits (such as SSI 
or AFDC). Second, the risk of an erroneous deprivation was allayed by the Social Security Administration's reliance on objective medical 
reports and records in determining whether one was no longer disabled, a risk which would not be significantly affected by delaying the ter- 
mination of benefits until after an administrative hearing had been conducted. Third, given the government's interest in not paying those 
who are no longer disabled and the Social Security Administration's reliance on medical documentation rather than testimony, the Court 
found that this interest outweighed the benefits of requiring pretermination hearings. 
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Redressing a Nonsystemic, Random, and Unintentional Deprivation of a Life, Liberty, or Property 
Interest. With the breadth of the due process clause, any government action which deprives a party of life, liberty, or 
property is conceivably actionable under Section 1983. The Supreme Court, however, narrowed the ability of plaintiffs to 
package a tort claim in the trappings of due process. Parratt v. Taylor held that a Section 1983 remedy was not available to 
an inmate who sued a prison for its negligent loss of a hobby kit mailed to him.'** The Court ruled that the prisoner was 
not allowed to sue for the deprivation of procedural due process if an alternative postdeprivation state damages remedy 
sounding in tort was available. Due process was not implicated because the state could not be expected to anticipate a 
random and unpredictable loss of property.’ 

By contrast, in Zinermon v. Burch, involving a plaintiff who had voluntarily committed himself to a state mental 
institution but later sued arguing that he lacked the capacity to have consented to his commitment, the government's 
failure to provide a precommitment hearing required by state law, the Court ruled, is actionable under Section 1983.'™* 
Unlike the unpredictable and random loss in Parratt, the Court found that depriving the liberty of a person facing 
commitment was “predictable and systemic” in the sense that the danger of an unwarranted loss of liberty was evident 
in all cases which posed the potential for commitment. Hence the possibility of postcommitment relief—a tort suit for 
damages or habeas corpus—was not an adequate postdeprivation remedy which could substitute for the failure to 
hold a precommitment hearing. 

These principles can be applied to a legal services practice. Assume that a tenant has sought your help after having 
been evicted from her apartment following a nuisance abatement proceeding, notice of which was given only to the 
building owner and not to the tenants. In response to your due process claim, the city relies on Parratt to argue that your 
client’s only remedy is damages and that since no administrative claim was made to the city, the suit should be dis- 
missed. Zinermon would come to your rescue since the deprivation of a tenancy without due process is the inevitable and 
systemic result of a nuisance abatement proceeding in which notice is never given affected tenants. And since the exhaus- 
tion of state remedies is not required for Section 1983 claims, this suit, despite the failure to file an administrative claim, 
should survive even if the action were brought in state court. 


Substantive Due Process Claims. The typical substantive due process claim brought under Section 1983 seeks 
redress for government acts violating “personal immunities” which are “fundamental; that is, “implicit in the concept of 
ordered liberty?’ Rights protected at least in part by the due process clause include liberty interests not explicitly set 
forth in the Constitution; for example, 

- the right to privacy'” and 


+ the right to live with one’s family. 


A substantive due process claim may also be based on deprivations caused by the government's failure to train, super- 
vise, or adequately hire its employees. As previously discussed, such claims require a showing that the government's inac- 
tion was a custom, policy, or practice and that the government’s inaction or inadequate action caused the injuries. Since 
City of Canton v. Harris, involving failure to identify and adequately treat a prisoner’s medical condition, the Court has 


152 Darratt v. Taylor, 451 U.S. 527 (1981). 


153The Supreme Court later ruled that Section 1983 was unavailable to redress an intentional property loss framed as a deprivation of due 
process. Hudson v. Palmer, 468 U.S. 517 (1984) (intentional but random destruction of property during prison cell search). Still later the 
Court held that there could never be a negligent random deprivation of due process even if state law provided no postdeprivation remedy. 
Daniels v. Williams, 474 U.S. 327 (1986); Davidson v. Cannon, 474 U.S. 344 (1986). In these cases injured prisoners were denied a federal 
remedy even though they could not sue the prison for negligence under state law. 


154 Zinermon v. Burch, 494 U.S. 113 (1990). Zinermon also held that the Parratt v. Taylor rule applied to deprivations of liberty as well as 


property interests but could not be used to bar claims based on the deprivation of other substantive constitutional rights. 


See Rochin v. California, 342 U.S. 165, 169, 175 (1952), the prototypical “police brutality” case in which the violations were said to have 


“shock[ed] the conscience? 

See, e.g., Eisenstadt v. Baird, 405 U.S. 438 (1972) (access to contraception); Roe v. Wade, 410 U.S. 113 (1973) (right to choose to have or not 
have an abortion); Moore v. City of East Cleveland, 431 U.S. at 494 (right to live with family members); Cruzan v. Director of Missouri 
Department of Health, 497 U.S. 261 (1990) (right to refuse medical treatment). This survey by no means exhausts the scope of the interests 
protected by substantive due process. 
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basically required a plaintiff to show that the type of incident which resulted in plaintiff’s injury was so recurring as to 
tend to show that the government's inaction was conscious or deliberate, amounting to “deliberate indifference” to the 
consequences of its inaction.'”” 

Substantive due process claims involving incarcerated prisoners are often hybrid claims based on both the Fourteenth 
Amendment and another substantive constitutional right. While City of Canton v. Harris was based solely on due process, 
other cases, particularly those involving injuries to prisoners caused by other prisoners, were couched as a deprivation of 
the Eighth Amendment bar on cruel and unusual punishment.'** In both cases, the Supreme Court applied the “deliber- 
ate indifference” standard, although the requisite showing of government knowledge of the danger appeared somewhat 
higher when third-party-caused injuries were involved. Moreover, the Supreme Court recently also applied the “deliberate 
indifference” standard to cases outside the prison context, involving a public school’s failure to do anything to curb 
student-on-student sexual harassment.'*’ Applying the same standard where social service or housing benefits are denied 
as a result of government's “deliberate indifference” to the consequences of its failure to train or supervise its staff ade- 
quately is hardly far-fetched. 


B. ADMINISTRATIVE PROCEDURE ACT 


Although some federal statutes that create rights include their own mechanisms for judicial review of agency action 
affecting those rights, most are silent with respect to judicial review. 


1. Suit for Judicial Review 


In the APA, Congress expressly granted a private right of action to enforce federal rights against federal agencies.’ 
Because 5 U.S.C. § 702 creates this right of action, no private right of action against the federal government needs 
to be implied. 

With many exceptions, the APA generally requires federal agencies to act through adjudication or rule making or both. 
Typical challenges to agency action contend that the agency misinterpreted its governing statute or made erroneous con- 
clusions of law; that the agency’s rules or finding of fact were arbitrary or capricious; or that the agency used improper 
procedures in its decision making. As discussed below, due to the courts’ substantial deference to an agency’s interpreta- 
tion of its governing statute and to its findings of fact, procedural challenges to an agency’s decision-making process may 
offer greater prospects for success.'*'State APAs similarly should not be overlooked as a potentially powerful tool against 
actions taken by state governments which adversely affect your clients. However, at least two significant hurdles to judi- 
cial review must first be overcome: assertions that agency action is unreviewable and that the challenge was not filed at 
the appropriate time. 


2. Unreviewable Agency Discretion 


Although the APA may provide a right to sue, agency action may escape judicial review either under 5 U.S.C. § 701(a)(1) 
if it is exempted by statute from judicial review or under Section 701(a)(2) if it is committed to agency discretion. 
Section 701(a)(1) applies when a statute is sufficiently explicit and unequivocal to overcome the general presumption of 
reviewability first articulated in Abbott Laboratories v. Gardner.’ The First Circuit, for example, recently held that a hos- 
pital’s challenge to the U.S. Department of Health and Human Services (HHS) secretary’s refusal to reclassify it geograph- 
ically was unreviewable in light of a provision of the Medicare Act that stated, “[T]he decision of the [Administrator] 


shall be final and shall not be subject to judicial review.” When the extent of preclusion of review is unclear, the 
157 City of Canton v. Harris, 489 U.S. 378 (failure to train police officers to identify medical emergencies). See also Bryan County v. Brown, 520 
U.S. 397 (1997) (liability for failure to hire competent personnel requires a showing of “deliberate indifference” to the consequences in light 


of the newly hired deputy sheriff’s propensity for violence). 


158 See, e.g. Estelle v. Gamble, 429 U.S. 97, 104 (1976). The government's duty extends to preventing custodial mental patients from harming them- 


selves or others. Youngberg v. Romero, 457 U.S. 307, 315-16, 319 (1982); City of Revere v. Massachusetts General Hospital, 463 U.S. 239 (1983). 
Davis v. Monroe County Board of Education, 526 U.S. 629 (1999). 

5 U.S.C. § 702 (“A person suffering legal wrong because of agency action, or adversely affected or aggrieved by agency action within the 
meaning of a relevant statute, is entitled to judicial relief thereof”). The Administrative Procedure Act (APA), and review under the APA, 
applies only to federal agencies. See, e.g., Franklin v. Massachusetts, 506 U.S. 788, 801 (1992) (President is not an agency under the APA); 
Regional Management Corp. v. Legal Services Corporation, 186 E3d 457, 462 (4th Cir. 1999) (Legal Services Corporation is not an agency). 
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160 


161 For an excellent discussion of this issue, see Gary F. Smith, The Quid Pro Quo for Chevron Deference: Enforcing the Public Participation 


Requirements of the Administrative Procedure Act, 30 CLEARINGHOUSE REVIEW 1132 (Mar-Apr. 1997). 
Abbott Laboratories v. Gardner, 387 U.S. 136 (1967). 


See Jordan Hospital v. Shalala, 276 F.3d 72, 75 (1st Cir. 2002) (interpreting 42 U.S.C. § 1395ww(d)(10)(C)(iii)(ID)); see also Briscoe v. Bell, 432 
U.S. 404 (1977); National Coalition to Save Our Mall v. Norton, 269 F.3d 1092 (D.C. Cir. 2001). 
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Supreme Court tends to interpret the asserted limitation narrowly.“ This approach is also commonly taken to avoid 
the very thorny constitutional question presented were a statute interpreted to preclude review of a colorable 
constitutional claim.’ 

Section 701(a)(2), which precludes judicial review “to the extent that . . . agency action is committed to agency discre- 
tion by law,’ poses a more significant issue in APA litigation. Federal agencies routinely assert the § 701(a)(2) exception, 
arguing that its seemingly limitless sweep precludes judicial review in all manner of cases. As summarized below, early 
Supreme Court decisions limited the breadth of Section 701(a)(2), but more recently the trend has moved against the 
presumption of reviewability. 

In Citizens to Preserve Overton Park Inc. v. Volpe plaintiffs challenged a U.S. Department of Transportation decision to 
assist the construction of a highway through a public park as a violation of a federal statute requiring parks to be avoided 
when “feasible and prudent:”’°The Transportation Department secretary argued that his decision was not subject to 
judicial review because the governing statute vested him with broad discretion relating to highway routes. The Supreme 
Court, rejecting that assertion, held that Section 701(a)(2) was applicable only when there was “clear and convincing 
evidence” of legislative intent to bar review. Such is the case in those rare instances where “statutes are drawn in such 
broad terms that in a given case there is no law to apply.”’”’ The “feasible and prudent” standard, in the Court’s view, 
supplies such law. 

Heckler v. Chaney elaborated on the “no law to apply” standard.'”* The suit challenged the Food and Drug Administra- 
tion’s refusal, in violation of the Food, Drug, and Cosmetic Act, to begin enforcement proceedings against the use of 
unapproved drugs in “lethal injection” executions. Chaney thus sought review of an agency’s refusal to take requested 
enforcement action. The Court stated: 


168 


[E]ven where Congress has not affirmatively precluded review, review is not to be had if the statute is 
drawn so that a court would have “no meaningful standard against which to judge the agency’s exer- 
cise of discretion.” In such a case, the statute (“law”) can be taken to have “committed” the decision- 
making to the agency’s judgment absolutely. This construction avoids conflict with the “abuse of dis- 
cretion” standard of review in § 706—if no judicially manageable standards are available for judging 
how and when an agency should exercise its discretion, then it is impossible to evaluate agency action 


for “abuse of discretion? 


In applying the “meaningful standards’ test to a claim challenging agency inaction, Chaney reversed the Overton Park 
presumption of reviewability. Chaney established a presumption against judicial review of an agency decision not to take 
enforcement action and suggested that the presumption could be overcome by a showing that the statute to be enforced 
specifically directed agency enforcement action.” 

In Webster v. Doe an agent who admitted that he was gay sought review of his discharge and asserted that his discharge 
was contrary to agency regulations, that it was arbitrary and capricious, and that it was unconstitutional.” "Relying on the 
language of the National Security Act, authorizing the director of the Central Intelligence Agency to fire an employee 
whenever he “shall deem such termination necessary or advisable in the interests of the United States, the Court held 
that the agency action was nonreviewable under the APA. The Court reasoned that the statute empowering the director to 
make personnel decisions not only provided no judicially manageable standards but also seemed to vest the matter 
entirely in his discretion.'” 


164 See Gutierrez de Martinez v. Lamango, 515 U.S. 417 (1995); Bowen v. Michigan Academy of Family Physicians, 476 U.S. 667 (1986); Adamo 
Wrecking Co. v. United States, 434 U.S. 275 (1978). 


16 McNary v. Haitian Refugee Center, 498 U.S. 479 (1991); Webster v. Doe, 486 U.S. 592, 603 (1988); Johnson v. Robinson, 415 U.S. 361, 366-67 
(1974); cf. Dalton v Specter, 511 U.S. 462 (1994) (ultra vires action is not alone unconstitutional). See also cases collected in RICHARD PIERCE, 
ADMINISTRATIVE LAW TREATISE § 17.9 at 1320-22 (3d ed. 2002). 


166 Citizens to Preserve Overton Park Inc. v. Volpe, 401 U.S. 402 (1971). 
1774, at 410. 
68 Heckler v. Chaney, 470 U.S. 821 (1985). 


Chaney, 470 U.S. at 830. Agency rules subject to notice and comment rule making and having the force and effect of law are generally held to 
serve as “law to apply; while policy statements and interpretative rules are not. See PIERCE, supra note 165, at 1276-77. 

170 Chaney,470 U.S. at 832-35. 

171 Webster v. Doe, 486 U.S. 592 (1988). 


17274, 486 U.S. at 600. 
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Subsequent cases continued to chip away at the presumption of reviewability.'”* Yet the cases are very fact-specific, 
turning on a careful reading of the statute and its purpose. Two cases are illustrative, the first employing the logic of 
Overton Park, and the second following Chaney. 

In Beno v. Shalala a group of AFDC recipients challenged as arbitrary and capricious an HHS grant of a waiver of 
maintenance-of-effort requirements; the waiver permitted California to embark on an experiment that reduced AFDC 
benefits.'”* The applicable statute authorized the HHS secretary to grant waivers “to the extent and for the period [the 
Secretary] finds] necessary” and for projects which “in the judgment of Secretary [are] likely to assist in promoting the 
objectives” of the Act.” The Ninth Circuit held that the secretary’s decision was reviewable and noted that 


+ the granting of waivers was not traditionally unreviewable; 


»176 


* the statute “does not reveal a congressional commitment to the unfettered discretion of the Secretary;” ° and 


+ judicial review did not interfere with the statutory scheme. 


Despite the language of the statute, the court further held that it contained a meaningful standard for review because the 
AFDC program’s objectives were specified in the statute.'”” Although not the case in Beno, where the Ninth Circuit vacat- 
ed the waiver and remanded the matter to the HHS secretary for development of the administrative record, reviewability 
victories are frequently short-lived as the deferential arbitrary and capricious standard makes reversal difficult. 

In American Disabled for Attendant Programs Today v. U.S. Department of Housing and Urban Development organiza- 
tions advocating on behalf of the disabled sued HUD under the APA for failing to ensure—in violation of the Fair 
Housing Act Amendment and Section 504 regulations—that multifamily housing was accessible to the disabled.'”* 
Plaintiffs alleged that HUD received many complaints of noncompliance but failed to investigate or take enforcement 
action against violators. Although HUD regulations state that HUD “shall” conduct a prompt investigation upon receipt of 
a complaint, the Third Circuit held that HUD’s failure to do so was unreviewable and that Congress established no guide- 
lines limiting HUD’s discretion to investigate alleged violations.” Despite the mandatory direction in the regulation, the 
Supreme Court found this case to be controlled by Chaney. Again, even if the Court had found HUD’s failure to be review- 
able, the general absence of controlling limitations on enforcement actions would have made it very difficult to show that 
the agency behaved arbitrarily or capriciously. Reviewability is but the first battle in an APA war. 


3. Timing 
Should an agency decision be reviewable under Section 701, a court may still decline to review it on the ground that 


agency action is not final, that the plaintiff failed to exhaust administrative remedies, or that the case is not ripe for 
review. There is considerable overlap among these doctrines.'*” But each is discussed briefly, and separately, below. 


Final Agency Action. In the absence of a substantive statute specifying the prerequisites for judicial review, or deem- 
ing certain agency action to be final, the APA governs the timing of judicial review.'*' Section 704 limits judicial review to 
final agency action. 

The Supreme Court most recently articulated a test for final agency action in Bennett v. Spear.'*’ There the Court held 
that finality required satisfaction of two elements: (1) “the action must mark the ‘consummation of the agency’s decision- 
making process—it must not be of a merely tentative or interlocutory nature”; and (2) “the action must be one by which 


‘rights or obligations have been determined; or from which ‘legal consequences will flow:”"*’ The first element is satisfied 


173 Shalala v. Illinois Council on Long Term Care, 529 U.S. 1 (2000); Your Home Visiting Nurses Services v. Shalala, 525 U.S. 449 (1999); see also 


Lincoln v. Vigil, 508 U.S. 182, 192 (1993) (decision to reallocate funds from a lump-sum appropriation is committed to agency discretion). 
Beno v. Shalala, 30 F.3d 1057 (9th Cir. 1994). 

42 U.S.C. § 1315 (a). 

Beno, 30 E3d at 1067. 

17774, 

17 American Disabled Jor Attendant Programs Today v. U.S. Department of Housing and Urban Development, 170 F.3d 381 (3d Cir. 1999). 
Td, at 386. 

TO PIERCE, supra note 165, § 15.1 at 965-67. 

181 See U.S. Department of Commerce v. U.S. House of Representatives, 525 U.S. 316 (1999). 

18? Bennett v. Spear, 520 U.S. 154 (1997). 

183 Spear, 520 U.S. at 178 (citations omitted). 
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when the agency offers its “last word” on the subject, even if that word is expressed less formally than a rule making or 
adjudication, and is subject to continuing agency review.'** The second element is not satisfied when the agency action is 
no more than a nonbinding recommendation.'*° 


Exhaustion of Administrative Remedies. Common law or statute may require the exhaustion of administrative 
remedies.'*° Perhaps the leading case discussing the rationale for the common-law exhaustion requirement and its excep- 
tions is McKart v. United States.'*’ According to the Supreme Court in McKart, a Vietnam War draft case, exhaustion 
serves to permit the agency that is delegated authority by Congress to make findings and conclusions based on its 
expertise, to develop a full record for future judicial review, to avoid disruption of administrative process, and to reduce 
judicial appeals.'** At the same time the Court recognized that the rationale for exhaustion may be outweighed by other 
considerations.'*” Exhaustion may not be required where it would cause irreparable injury, the agency appears to lack 
jurisdiction over the matter, agency expertise is not implicated, or exhaustion would be futile.'”° 

The degree to which exhaustion is required by statute, of course, depends on the terms of the statute. If required by 
statute, however, exhaustion may not be excused by a court or agency.” Nevertheless, the Court frequently—but not 
always consistently—excuses the exhaustion requirement when the plaintiff challenges aspects of the agency’s decision 
making on constitutional grounds.'”” Nor is exhaustion generally required in Section 1983 cases.'”’ A court may not 
impose exhaustion requirements beyond that set forth in the statute or agency rule.'”* 


Ripeness. While ripeness often overlaps with the doctrine of final agency action and exhaustion of administrative reme- 
dies, ripeness does have independent significance. Ripeness issues frequently arise when a challenge is made to agency 
rules before they are enforced and to agency action announced informally. 

In Abbott Laboratories v. Gardner, a preenforcement review case, the Supreme Court held that ripeness of review was 
presumed unless Congress specifically provided otherwise.” The Court established a two-part ripeness test: “the fitness 
of the issues for judicial decision and the hardship to the parties of withholding court consideration?" Abbott 
Laboratories therefore suggests that, if declining preenforcement review would visit harm upon the plaintiff and if the 
issue presented is principally a legal one, or one that can be decided without factual development by the agency, the mat- 
ter is regarded as ripe for review.” 

This relatively forgiving standard was narrowed in a category of cases commonly encountered by legal aid advocates— 
cases involving challenges to rules governing government benefits. In Reno v. Catholic Social Services classes of undocu- 


184 Fox Television Stations v. Federal Communications Commission, 280 F.3d 1027, 1038 (D.C. Cir. 2002), modified on reh’g by 293 F.3d 537 (D.C. 
Cir. 2002). 


See Dalton v. Specter, 511 U.S. 462, 469-71 (1994); Franklin v. Massachusetts, 505 U.S. 788, 797-800 (1992). 

Examples of such statutes include the Social Security Act, discussed in Chapter 2 of this MANUAL, and 42 U.S.C. § 1997e(a), in the Prison 
Litigation Reform Act. See Porter v. Nussle, 534 U.S. 516 (2002); Booth v. Churner, 532 U.S. 731 (2001). 

McKart v. United States 395 U.S. 185 (1969). 

Id. at 194-95, 

See also McCarthy v. Madigan, 507 U.S. 140 (1992). 

See, e.g., United States v. Williams, 514 U.S. 527 (1995) (futility established); Home Health v. Shalala, 272 F.3d 554 (8th Cir. 2001) (futility not 
established); Shawnee Trail v. U.S. Department of Agriculture, 222 F.3d 383 (7th Cir. 2002) (futility requires certainty that agency action will 
be adverse). A form of futility may occur when agency administrative processes cannot provide the relief sought by the petitioner. Honig v. 
Doe, 484 U.S. 305, 327 (1988). This issue has divided the circuits in Individuals with Disabilities Education Act litigation seeking money 
damages. See Frazier v. Fairhaven School Committee, 276 F.3d 52 (1st Cir. 2002), and citations therein. 
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188 
189 


190 


11 The extent to which 42 U.S.C. §§ 405(g)-(h) require exhaustion of remedies and to which the agency waives the requirement is the subject 


of several arguably inconsistent decisions by the Supreme Court, most recently Illinois Council on Long Term Care, 529 U.S. at 1; see 
Weinberger v. Salfi, 422 U.S. 749 (1975); Mathews v. Diaz, 426 U.S. 67 (1976); Mathews v. Eldridge, 424 U.S. 319 (1976); Heckler v. Ringer, 466 
U.S. 602 (1984); Michigan Academy of Family Physicians, 476 U.S. at 667; Bowen v. City of New York, 476 U.S. 467 (1986). The issue is a signif- 
icant one for legal aid attorneys because it governs when a challenge to rules and actions of the Social Security Administration and the U.S. 
Department of Health and Human Services may be filed. 


1? Barry y. Barchi, 443 U.S. 55, 63 n.10 (1979). 
193 


See Chapter 3 of this MANUAL. 

Darby v. Cisneros, 509 U.S. 137 (1993). 

Abbott Laboratories v. Gardner, 387 U.S. 136 (1967). 
Id. at 149. 


See National Park Hospitality Association v. U.S. Department of the Interior, 123 S. Ct. 2026 (2003) (applying Abbott to find a challenge to an 
interpretive rule unripe for review); Lujan v. National Wildlife Federation, 497 U.S. 871, 891 (1990) (challenge to regulation is ripe when 
there has been some “concrete action applying the regulation to the claimant’s situation in a fashion that harms or threatens to harm him’). 
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mented aliens challenged Immigration and Naturalization Service regulations which made it more difficult for them to 
realize the benefits of an alien legalization statute on the ground that the regulations were inconsistent with the statute. 
The Court found the challenge distinguishable from Abbott Laboratories, in which the plaintiffs were placed in the 
“immediate dilemma to choose between complying with newly imposed, disadvantageous restrictions and risking seri- 
ous penalties for violation?” By contrast, reasoned the Court, the regulations challenged in Catholic Social Services limit 
access to a benefit rather than impose penalties and require the applicant to satisfy requirements other than those chal- 
lenged.””” As a result, challenges to the regulations would be ripe only if the application for the benefit were formally or 
informally rejected on grounds contained in the rules at issue. Ripeness was not satisfied even if the invalid regulation 
deterred application.””’ 

The Court also barred preenforcement challenges to rules in cases in which Congress is believed to have supplied suffi- 
cient and alternative administrative methods of review. In Thunder Basin Coal Co. v. Reich a coal company filed a preen- 
forcement challenge to a mine safety rule which permitted nonemployee union officials to serve as the employees’ repre- 
sentatives in statutorily required mine inspections.” Although silent on preenforcement claims, the Court held that the 
detailed and comprehensive administrative review provisions of the Federal Mine Safety and Health Amendments Act 
suggested that Congress intended to preclude preenforcement challenges. Moreover, that the nature of the claims present- 
ed was not “collateral to the administrative review provisions and within the agency’s expertise” supported that conclu- 
sion. Noting that the ultimate administrative entity was independent, had exclusive jurisdiction, had decided constitu- 
tional claims, and was subject to judicial review in the court of appeals, the Court rejected the company’s assertion that 
the constitutional nature of its claim required immediate judicial—rather than administrative—review."” 

Courts generally find that challenges to informal agency action, such as the issuance of opinion letters, interpretive 
rules, policy statements and the like, are not ripe for review. As discussed elsewhere in this chapter, such agency action is 
commonly not final or binding. Nevertheless, if such action is regarded as final (because, for example, it is issued by the 
head of the agency), the issue for review involves solely a question of law; alternatively or jointly, if failure to review would 
result in hardship to the plaintiff, then the particular circumstances presented in the case may suggest ripeness.” 


4. Rule Making 


The APA prescribes three means for the adoption of agency regulations: 
* formal rule making,” 
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* informal rule making, and 


+ the issuance of interpretative rules, procedural rules, general statements of policy, and other rules exempted from 
normal rule-making requirements. 


Known as “informal rule making, the three-step process governing the adoption of legislative rules begins with publica- 
tion of a notice of proposed rule making in the Federal Register. The notice must describe the proposed rule or the sub- 
ject and issues to be considered and must be sufficient to alert interested parties of the subject matter of the regulations 
and their probable impact.” To assure public participation in the process, the notice of proposed rule making must 
solicit comments. In the second step, the agency receives and considers public comments. The process concludes with 
publication of final regulations and a basis and purpose statement reviewing the reasons for rule making, the agency’s 


18 Reno v. Catholic Social Services, 509 U.S. 43 (1993). 


Id. at 57. 
Id. at 59. 


For two post-Catholic Social Services cases finding ripe challenges to restrictions on government benefits prior to application, see Freedom 
to Travel Campaign v. Newcomb, 82 F.3d 1431 (9th Cir. 1996), and Riva v. Massachusetts, 61 F.3d 1003 (1st Cir. 1995). 


Thunder Basin Coal Co. v. Reich, 510 U.S. 200 (1994). 
* Courts entertained constitutional challenges when the claim was collateral to the administrative review process, that process was not suit- 


able for such claims, and preclusion of review would cause irreparable injury. See, e.g., Kreschollek v. Southern Stevedoring Co.,78 F.3d 868 
(3d Cir. 1996). 


See Aviators for Safe and Fairer Regulations v. Federal Aviation Administration, 221 F.3d 222 (1st Cir. 2000); Commodity Futures Trading 
Commission v. Blitz, 233 F.3d 981 (7th Cir. 2000); Student Loan Marketing Association v. Riley, 104 F.3d 397 (D.C. Cir. 1997). 


Formal rule making is a procedure that resembles an adjudicatory hearing at which testimony is taken subject to cross-examination. 
5 U.S.C. $§ 553(c), 556-557. Formal rule making rarely takes place and never occurs in the context of poverty law issues. For a discussion of 
formal rule making, see PIERCE, supra note 165, § 7.2. 


5 U.S.C. § 553(b). 
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consideration of comments received, and the rationale for the rule adopted.” The basis and purpose statement must 


reflect that comments were considered in light of all factors that Congress directed the agency to consider even if 
ultimately rejected. The result of informal rule making is a set of legislative rules having the force and effect of law. 

Whether an agency engages in the three-step process for informal rule making is significant in two respects. First, if 
the agency issues a legislative rule without engaging in notice and comment rule making, the rule is procedurally invalid. 
Second, whether the agency adopts a legislative rule through informal rule making, or an interpretative or other rule 
without informal rule making, has implications for the extent of deference given to the agency interpretation of its gov- 
erning statute. The dividing line between rules requiring public participation in notice and comment rule making and 
those not, therefore, is an important but elusive one. 


Exemptions from Rule Making. The APA exempts certain rules from notice and comment rule-making require- 
ments.” The most significant of these exemptions are for interpretative rules and general statements of policy.” For 
years, the courts have struggled with distinguishing between legislative rules, which must be promulgated pursuant to 
notice and comment rule making, and interpretative rules, which are not required to meet notice and comment rule- 
making requirements. In American Mining Congress v. Mine Safety and Health Administration the D.C. Circuit crafted a 
new test.” The test has since been adopted by six other circuits:”'' Accordingly, insofar as our cases can be reconciled at 
all, we think it almost exclusively on the basis of whether the purported interpretive rule has “legal effect? which in turn 
is best ascertained by asking (1) whether in the absence of the rule there would not be an adequate legislative basis for 
enforcement action or other agency action to confer benefits or ensure the performance of duties, (2) whether the agency 
published the rule in the Code of Federal Regulations, (3) whether the agency explicitly invoked its general legislative 
authority, or (4) whether the rule effectively amends a prior legislative rule. If the answer to any of these questions is 
affirmative, we have a legislative, not an interpretive, rule.””* 

Interpretive rules generally alert the public to the agency’s interpretation of the ambiguities within the laws and rules 
that it administers. An agency might dodge the public participation requirements of the APA by issuing general and non- 
controversial legislative rules and, then, issuing more substantive and potentially controversial interpretations of its vague 
legislative rules. Courts of appeal have not taken kindly to this approach.”'* American Mining Congress would regard such 
efforts as, in effect, amendments to legislative rules and thus themselves legislative. A subsequent D.C. Circuit case, 
Paralyzed Veterans of America v. D.C. Arena, took this point one step further.’'* When an agency significantly changes its 
interpretation of a legislative rule, the D.C. Circuit suggested in dicta in Paralyzed Veterans, the agency must do so after 
engaging in notice and comment rule making.” The notion that an agency must adopt a legislative rule to amend an 
interpretive one opens a potentially important avenue for litigation. 


207 Courts do not have the authority to require agencies to follow procedures beyond those required under the APA, even when rule making 
requires resolution of contested issues of fact, absent extremely compelling and so far undefined circumstances. Vermont Yankee Nuclear 
Power Corp. v. Natural Resources Defense Council, 435 U.S.519 (1978). 

Among these are exemptions for rules relating to “military or foreign affairs” and to matters relating to “agency management or personnel or 
to public property, loans, grants, benefits, or contracts.” 5 U.S.C. § 553(a). The good-cause exception is generally invoked when there is an 
urgent need to issue a rule (see, e.g., Hawaii Helicopter Operators Association v. Federal Aviation Administration, 51 E3d 212 (9th Cir. 1995) (air 
safety rule)) and when public notice of a proposed rule may result in economic or other harm. See, e.g., Reeves v. Simon, 507 F.2d 455, 458-59 
(Temp. Emer. Ct. App. 1975) (finding good cause for regulation prohibiting preferential gasoline sales in light of nationwide shortage). 

5 U.S.C. § 553. 


American Mining Congress v. Mine Safety and Health Administration, 995 F.2d 1106 (D.C. Cir. 1993). The third criterion was abandoned in 
Health Insurance Association of America v. Shalala, 23 E3d 412 (D.C. Cir. 1994). 


Warder v. Shalala, 149 F.3d 73 (1st Cir. 1998); Mission Group Kansas v. Riley, 146 F.3d 775 (10th Cir. 1998); Appalachian States Low-Level 
Radioactive Waste Commission v. O'Leary, 93 F.3d 103 (3d Cir. 1996); Hoctor v. U.S. Department of Agriculture, 82 F.3d 165 (7th Cir. 1996); 
Chen Zhou Chai v. Carroll, 48 F.3d 1331 (4th Cir. 1995); New York City Employees’ Retirement System v. Securities and Exchange Commission, 
45 E3d 7 (2d Cir. 1995). 


American Mining Congress, 995 F.2d at 1112. 


See Mission Group Kansas, 146 F.3d at 775; United States v. Picciotto, 875 F.2d 345 (D.C. Cir. 1989). The Supreme Court narrowly upheld inter- 
pretive rules in two such challenges. See Shalala v. Guernsey Memorial Hospital, 514 U.S. 87 (1995); Thomas Jefferson University v. Shalala, 
512 U.S. 504 (1994). 


H Paralyzed Veterans of America v. D.C. Arena, 117 F.3d 579 (D.C. Cir. 1997). 
71577 at 586; Alaska Professional Hunters Association v. Federal Aviation Administration, 177 F.3d 1030, 1034 (D.C. Cir. 1999). 


208 


209 


210 


211 


212 


213 


FEDERAL PRACTICE MANUAL FOR LEGAL AID ATTORNEYS 


113 


114 


CHAPTER 5 Causes of Action 


Policy statements are exempted from notice and comment rule making by 5 U.S.C. § 553(b). If an agency statement 
has binding effect on members of the public, it is a rule subject to notice and comment rule making, more likely to be 
regarded as ripe for judicial review and given a more deferential standard of substantive review.”'* The interpretive ques- 
tion is whether or not the agency intended the statement to have a legally binding effect. When the agency issues a state- 
ment, but retains discretion to act beyond it, the statement is likely not a rule.” 

Again, however, the D.C. Circuit appears to have relaxed this “legally binding” test since the circuit offers plaintiffs 
potentially greater opportunity to challenge policy statements that are “practically binding”: 


If an agency acts as if a document issued at headquarters is controlling in the field, if it treats the 
document in the same manner as it treats a legislative rule, if it bases enforcement actions on the 
policies or interpretations formulated in the document, if it leads private parties or State permitting 
authorities to believe that it will declare permits invalid unless they comply with the terms of the 


document, then the agency’s document is for all practical purposes “binding””*"* 


Deference to Agency Interpretation of Statutes. Even if the agency’s rule or statement is promulgated lawfully, it 
may be challenged on the ground that it exceeds the limits of the agency’s statutory authority or proceeds from a misin- 
terpretation of the statute. In Chevron U.S.A. Inc. v. Natural Resources Defense Council Inc. the Supreme Court articulated 
the two-step standard by which such claims should be reviewed:””” 


When a court reviews an agency’s construction of the statute it administers, it is confronted with two 
questions. First, always, is the question of whether Congress has directly spoken to the precise ques- 
tion at issue. If the intent of Congress is clear, that is the end of the matter; for the court, as well as 
the agency, must give effect to the unambiguously expressed intent of Congress. If, however, the court 
determines Congress has not directly addressed the precise question at issue, the court does not sim- 
ply impose its own construction on the statute, as would be necessary in the absence of an adminis- 
trative interpretation. Rather, if the statute is silent or ambiguous with respect to the specific issue, 
the question for the court is whether the agency’s answer is based on a permissible construction 

of the statute.” 


In step 1, “the court’s job is to determine whether the scope of ambiguity of the relevant language is sufficiently broad 
to invalidate the agency’s construction.” If the language of the statute cannot bear the construction selected by the 
agency, the interpretation must be overturned.” The Court typically consults dictionaries and prior judicial opinions for 
guidance on the meaning of statutory language. If the agency interpretation of the statute is supported by the statutory 
language, in step 2, the court must uphold the interpretation if a reasonable one.” If it is unreasonable, the policy deci- 
sion implicit in the agency interpretation is arbitrary and capricious and should be struck down.” Thus, as Prof. Richard 
Pierce explains: 


716 See Pacific Gas and Electric v. Federal Power Commission, 506 F.2d 33, 38-39 (D.C. Cir. 1974). 


Professionals and Patients for Customized Care v. Shalala, 56 F.3d 592, 600-601 (5th Cir. 1995); Rapp v. Office of Thrift Supervision, 52 F.3d 
1510 (10th Cir. 1995). 

Appalachian Power Co. v. Environmental Protection Administration, 208 F.3d 1015, 1021 (D.C. Cir. 2000). 

Chevron, U.S.A., Inc. v. Natural Resources Defense Council, 467 U.S. 837 (1984) 

Chevron, 467 U.S. at 842-43. Chevron deference is not owed to agencies without rule-making power. Atchison, Topeka and Santa Fe Railway 
Co. v. Peña, 44 F.3d 437, 441 (7th Cir. 1994) (en banc). 

221 PIERCE, supra note 165, § 3.6 at 169. 


222A recent case rejecting an agency interpretation on step 1 grounds is Barnhart v. Sigmon Coal Co., 534 U.S. 438 (2002). See also Immigration 
and Naturalization Service v. Cardoza-Fonseca, 480 U.S. 421 (1987). Two recent cases upholding agency interpretations on these grounds are 
National Cable Telecommunications Association v. Gulf Power Co., 534 U.S. 327 (2002), and U.S. Department of Housing and Urban 
Development v. Rucker, 535 U.S. 125 (2002). 
?23Recent cases so holding include Barnhart v. Walton, 535 U.S. 212 (2002); Securities and Exchange Commission v. Landford, 535 U.S. 813 
(2002), Verizon Communications v. Federal Communications Commission, 535 U.S. 467 (2002); Chevron v. Echazatal, 536 U.S. 73 (2002). 
Motor Vehicles Manufacturers Association v. State Farm Mutual Automobile Insurance Co., 463 U.S. 29 (1983); see Ragsdale v. Wolverine World 
Wide, 535 U.S. 81 (2002); Animal Legal Defense Fund v. Glickman, 204 F.3d 229, 234 (D.C. Cir. 2000); cf. Strickland v. Commissioner, Maine 
Department of Human Services, 48 F.3d 12 (1st Cir. 1995) (upholding the secretary of agriculture’s decision to exclude depreciation from the 
cost of producing self-employment income because it is not an unreasonable interpretation of the Food Stamp Act). 
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[A] court’s task in applying Chevron step two is to determine (1) whether the agency adequately dis- 
cussed plausible alternatives, (2) whether the agency adequately discussed the relationship between 
the interpretation and pursuit of the goals of the statute, (3) whether the agency adequately dis- 
cussed the relationship between the interpretation and the structure of the statute, including the con- 
text in which the language appears in the statute, and (4) whether the agency adequately discussed 
the relationship between the interpretation and any data available with respect to the factual predi- 
cates for the interpretation.” 


Recently issued important Court decisions concern the forms of agency interpretation to which the deferential Chevron 
doctrine applies. Chevron plainly applies to legislative rules and formal adjudications.” Informal announcements (such 
as opinion letters, policy statements, and interpretive rules) that lack the force and effect of law, the Court held in 
Christensen v. Harris County, are not subject to Chevron deference.” Instead such interpretations are treated with 
“respect” only to the extent that they have the “power to persuade.”””* 

The scope of Chevron was potentially broadened recently in United States v. Mead.’” In Mead the Court considered an 
issue left unanswered in Harris—whether to give Chevron deference to informal adjudications. The Court noted that 
Chevron deference was owed to formal adjudications and notice and comment rule making but that such deference might 
also be afforded to less formal modes of interpretation. The Court held that tariff classification ruling letters (at issue in 
Mead), which were not subject to notice and comment rule making, were not entitled to Chevron deference because “the 
terms of the Congressional delegation give no indication that Congress meant to delegate authority to Customs to issue 
classification rulings with the force of law?” However, Chevron deference is owed when “it appears that Congress dele- 
gated authority to the agency generally to make rules carrying the force of law, and that the agency interpretation claim- 
ing deference was promulgated in the exercise of that authority:””*' The difficulty in the aftermath of Mead is in deter- 
mining when informal adjudications meet this standard.” 

Nonetheless Chevron and Mead suggest an avenue for challenging unpublished agency policies or interpretations. 
Consider adding an argument that the policy should be struck down as violating the notice and comment requirements 
of the APA as discussed above. If the defendants argue that the interpretation should be subject to Mead or Chevron 
deference, and the court agrees, then the agency interpretation must necessarily be a substantive or legislative rule that 
should have been promulgated through notice and comment rule making.”*’ 


225 DERCE, supra note 165, § 3.6 at 172-73. The Court in Mead v. United States, 533 U.S.218 (2001), explained that the carefulness of the 


agency’s consideration of the interpretive question, its consistency, formality, and persuasiveness and the expertise of the agency are factors 
in determining the measure of deference owed to an agency interpretation. Mead, 533 U.S. at 228. 


26 See Aucielo Iron Workers v. National Labor Relations Board, 517 U.S. 81 (1996). Generally agency positions adopted for purpose litigation are 
not accorded deference. Bowen v. Georgetown University Hospital, 488 U.S. 204, 212 (1988). 

22 Christensen v. Harris County, 529 U.S. 536 (2000). 

P8 Skidmore v. Swift and Co., 323 U.S. 132 (1944). 

22 United States v. Mead, 533 U.S. 218, 231-32 (2001). 

Id. at 232-32. 

Id. at 226-27. 

The Supreme Court’s opinion in Mead offers some insight into the nature of the relevant analysis. The Court examined the statute authoriz- 

ing the tariff rulings (and noted that they were subject to judicial review in the Court of International Trade) and agency practice (rulings 

were not binding on third parties, generally lacked reasoning, and were issued in vast numbers and by many offices). By contrast, the Court 

in Barnhart v. Walton, 535 U.S. 212, 222 (2002), suggested that agency interpretations of its governing statute—interpretations which are 

not the product of formal adjudication or notice and comment rule making—may be subject to Chevron deference, depending on the 

“interpretive method and nature of the question at issue.” Where, as in Walton, the agency has expertise, the issue is interstitial and impor- 

tant to the administration of the program, the program is complex, and the agency studied the issue carefully and consistently, Chevron def- 

erence is owed. Mead and Walton cast doubt on the lower deference previously accorded to social security rulings. See Bunnell v. Sullivan, 

947 F.2d 341, 346 n. 3 (9th Cir. 1991) (en banc). 

See Smith v. Robinson, 468 U.S. at 1151 (citing Cervantez v. Sullivan, 719 F. Supp. 899, 910 (E.D. Cal. 1989), overruled on other grounds, 963 

E2d 229 (9th Cir. 1992)). 
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5. Adjudication 


The APA requires federal agencies to employ triallike formal adjudication procedures set forth in 5 U.S.C. §§ 554-557 
only when the “adjudication [is] required by statute to be determined on the record after opportunity for agency hear- 
ing”’™ In the relatively rare circumstances in which formal adjudications, or formal rule making, are required, agency 
finding of fact may be overturned only if unsupported by substantial evidence.” The traditional and very deferential 
formulation of substantial evidence is “such evidence as a reasonable mind might accept as adequate to support a conclu- 
sion?” In Allentown Mack Sales and Service v. National Labor Relations Board, however, the Supreme Court appeared to 
impose a significantly more rigorous and less deferential sort of review on findings from a National Labor Relations 
Board formal adjudication.” Such logic might be applied to other formal adjudications, such as social security appeals, 
although language in Allentown suggests that the Court’s approach in Allentown is confined to National Labor Relations 
Board hearings. 

For informal adjudications and rule making, agency findings of fact are subject to an arbitrary and capricious stan- 
dard of review.”** The Supreme Court recently described that standard of review as “extremely narrow?” But the extent 
to which it is different, if at all, from the substantial evidence test is unclear.” The standard formulation is that the court 
upholds an agency’s findings, unless they are “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance 
with the law?“ Under this standard, “the [agency] must be able to demonstrate that it has made a reasoned decision 
based upon substantial evidence in the record.””’ Rescissions of regulations are also subject to the arbitrary and capri- 
cious standard of review. 


Ill. Implied Causes of Action 


If a federal employee, official, or agency violates your client’s constitutional rights and either judicial review is unavailable 
under a federal statute, such as the APA or Federal Tort Claims Act, or the statute does not provide an effective remedy, 
then an implied cause of action may be available. 


A. IMPLIED CONSTITUTIONAL CAUSES OF ACTION 


The federal cause of action for a violation of a constitutional right is based not on a statutory authorization to sue 
(express or implied) but rather on a judicially created right to do so. Such an action is often referred to as a “Bivens 
action,’ a “cause of action arising directly under the Constitution,’ or a “constitutional tort” action.” This section dis- 
cusses the circumstances in which a Bivens action may be available. 

Bivens actions are never necessary when a statute authorizes the relief sought. Thus Bivens actions are never necessary 
to sue individuals who act under color of state law; Section 1983 authorizes all necessary relief. Because the APA does not 
authorize damage suits against persons acting under color of federal law, Bivens actions may be necessary to support a 
damage claim against an individual federal actor. However, before pursuing a Bivens action, the advocate should investi- 
gate whether the Federal Tort Claims Act, the Tucker Act, or some other statute authorizes the claim. 

Although the Court has not overruled Bivens, it has in recent years consistently refused to extend it to any new causes 
of action. As made clear in its recent decision in Correctional Services Corp. v. Malesko, the Court seems intent on limiting 
Bivens actions to a very narrow range of claims, probably only claims under the Fourth, Fifth, and Eighth Amendments to 
the U.S. Constitution.’ 


2345 U.S.C. § 554(a). 


Id. § 706(2)(E). 

?36 Interstate Commerce Commission v. Louisville and Nashville Railroad, 227 U.S. 88, 91 (1913). 
27 Allentown Mack Sales and Service v. National Labor Relations Board, 522 U.S. 359 (1998). 
285 U.S.C. § 706(2)(A). 

239 Postal Service v. Gregory, 534 U.S. 1,7 (2001). 


*40 Bangor Hydro-Electric Co. v. Federal Energy Regulatory Commission, 78 F.3d 659, 663 n.3 (D.C. Cir. 1996), Aman v. Federal Aviation 
Administration, 856 F.2d 946, 950 n.3 (7th Cir. 1983). 


Duke Energy Trading and Marketing v. Federal Energy Regulatory Commission, 315 F.3d 377, 380 (D.C. Cir. 2003). 


2g, (quoting Northern States Power Co. v. Federal Energy Regulatory Commission, 30 F.3d 177, 180 (D.C. Cir. 1994)). 
243 
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The term “Bivens action” refers to the case in which the Supreme Court first held that the federal courts could create such a cause of action. 
Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 388 (1971). 


4 Correctional Services Corp. v. Malesko, 534 U.S. 61 (2001). 
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1. Constitutional Torts 


A Bivens action is typically a suit for damages against a defendant who, acting in his or her individual capacity under 

color of federal law, violated the plaintiff’s constitutional rights. A Bivens action is a judicially created mechanism to 

afford redress to plaintiffs who lack a statutory cause of action or an adequate statutory remedy or both. The basic ele- 

ments of a Bivens action appear to be the following: 

(1) the plaintiff has a constitutionally protected right; 

(2) the defendant violated that right; 

(3) the plaintiff lacks a statutory cause of action, or an available statutory cause of action does not provide a meaningful 
remedy; 

(4) no “special factors” suggest that the court should decline to provide a judicial cause of action and remedy; and 

(5) an appropriate, judicially manageable remedy, that is, money damages, can be imposed.”*° 

Most of the Supreme Court decisions in this area address the third, fourth, and fifth elements. Although the Court has 
not established a precise, bright-line test for these elements, it has articulated some general principles and limitations. 

In Bivens the Court implied a damage remedy under the Fourth Amendment against individual federal law enforce- 
ment officers who had allegedly arrested Bivens and searched his home without a warrant or probable cause, causing him 
great mental suffering, humiliation, and embarrassment. At that time, the Federal Tort Claims Act did not provide a reme- 
dy.”“° The Court created a federal remedy by implication, reasoning that a state court tort claim would not adequately 
redress the constitutional wrong suffered by Bivens because the state laws of trespass and invasion of privacy were never 
intended to remedy the harms that result from a federal agent’s abuse of authority.”*” 

The Court extended the implied cause of action principle to Fifth Amendment claims in Davis v. Passman.”** The 
plaintiff there alleged that Congressman Passman violated her Fifth Amendment right to equal protection by firing her 
from her job because he felt it necessary that the position be occupied by a male.” Because Congress had excluded con- 
gressional employees from the reach of Title VII, the Court, reasoning that a damage remedy was judicially manageable, 
held that Davis could sue directly under the Fifth Amendment.” 

In both Bivens and Davis the plaintiffs had no other available remedy; it was therefore a question of “damages or noth- 
ing”””' In each case this factor weighed heavily in the Court’s decision to imply a cause of action. However, the Court also 
created a Bivens action in at least one case in which plaintiff clearly had a cause of action and remedy under the Federal 
Tort Claims Act. In Carlson v. Green the Court allowed a Bivens action under the Eighth Amendment against individual 
federal prison officials who allegedly failed to give an asthmatic prisoner proper medical attention, a failure resulting in 
his death.” The Court decided that a Bivens action was available because Congress had explicitly stated its intent to 


The determination that a plaintiff has a Bivens cause of action does not necessarily mean that the plaintiff may recover damages in the case. 
The additional, and distinct, question of whether the defendants are entitled to absolute or qualified immunity must also be adjudicated. 
Government officials performing discretionary functions are generally granted a qualified immunity and are “shielded from liability for civil 
damages insofar as their conduct does not violate clearly established statutory or constitutional rights of which a reasonable person would 
have known.” Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982). The qualified immunity analysis is the same under either a Bivens or a Section 
1983 cause of action. See, e.g., Wilson v. Layne, 526 U.S. 603, 609 (1999); Graham v. Connor, 490 U.S. 386, 394 n. 9 (1989); Malley v. Briggs, 
475 U.S. 335, 340 n.2 (1986). For a discussion of the circumstances in which government officials sued in their individual capacities are 
entitled to either absolute or qualified immunity, see Chapter 8 of this MANUAL. 

*46The Federal Tort Claims Act was amended in 1974 to provide a remedy for intentional torts committed by federal law enforcement officials. 

See 28 U.S.C. § 2680(h). 


Bivens, 403 U.S. at 391-92, 394-95. 

Davis v. Passman, 442 U.S. 228 (1979). 

Id. at 230-31 n.3. 

Id. at 245. 

Davis, 442 U.S. at 245 (quoting Bivens, 403 U.S. at 410 (Harlan, J., concurring)). 
252 Carlson v. Green, 446 U.S. 14 (1980). 
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allow both Federal Tort Claims Act and Bivens actions.” Carlson probably marks the high-water mark for the Bivens 


cause of action; the Supreme Court has declined any further invitations to extend Bivens. 


2. The Court’s Refusal to Extend Bivens Further 


Although Bivens, Davis, and Carlson seemed to suggest that Bivens actions would be broadly available to fill gaps in federal 
damage remedies, more recent cases make clear the Court’s reluctance to extend Bivens actions beyond the scope of those 
earlier cases. Thus, when Congress provides a statutory cause of action without expressly indicating its intent to allow 
Bivens actions as well (as was the case in Carlson), the Court is unlikely to imply a cause of action. 

The Court began to limit Bivens in Bush v. Lucas, a suit by a NASA employee against his supervisor for damages for 
emotional distress and mental anguish.”™ The employee alleged that he had been demoted and his salary decreased in 
retaliation for exercising his First Amendment right to speak on a matter of public concern. Although the employee 
obtained reinstatement and full back pay through the civil service administrative process, that process did not allow 
damages for emotional distress or mental anguish. Acknowledging that “existing remedies do not provide complete relief 
for the plaintiff” the Court nevertheless refused to create a Bivens action.” The Court concluded that the policy question 
of whether an employee should be permitted to recover damages from an employer was more appropriately left to 
Congress.” Because Congress did not provide for individual liability within the existing “elaborate” and “comprehensive” 
remedial civil service scheme, the Court refused to create an implied right of action: 


When Congress provides an alternative remedy, it may, of course, indicate its intent—by statutory 
language, by clear legislative history, or perhaps even by the statutory remedy itself—that the Court’s 
power should not be exercised. In the absence of such a congressional directive, the federal courts 
must make the kind of remedial determination that is appropriate for a common-law tribunal, pay- 
ing particular heed, however, to any “special factors counselling hesitation” before authorizing a new 
kind of federal litigation.” 


Bush treated the existence of a congressionally designed remedial scheme as a “special factor counselling hesitation” in 
the Court’s analysis of whether to imply a constitutional cause of action. This suggests that the more comprehensive the 
remedial scheme, the less willing the Court is to imply a Bivens action. Thus, in Chappell v. Lucas, the Court deemed these 
to be “special factors” militating against an implied right of action:** 

+ the existence of a separate, congressionally enacted “comprehensive internal justice system to regulate 


military life” and 


* “the unique disciplinary structure of the Military Establishment?”” 


The Court concluded that enlisted military personnel may not maintain separate Bivens actions for damages when they 
allege that their superior officers violated their constitutional rights to be free from racial discrimination.””’ 


3, at 19-21. The Supreme Court relied on language in the Senate report on the 1974 Federal Tort Claims Act Amendments, showing that 


“Congress views [the Act]and Bivens as parallel, complementary causes of action.’ The Court also noted that in several respects the Bivens 
remedy was more effective. Unlike a Federal Tort Claims Act suit, a Bivens suit allows recovery against individual officers, thus more effec- 
tively deterring unconstitutional conduct, allows punitive damages, can be tried before a jury, and is not dependent on “the vagaries” of state 
tort statutes and doctrines. Id. at 19-23. The 1988 amendment to the Act’s exclusivity-of-remedy provision, 28 U.S.C. § 2679(b)(1)-(2), 
makes clear that Congress maintains its position that the Act is not the exclusive remedy for a constitutional tort, and thus Congress 
declines to overturn Bivens, Carlson, and Davis. 


Bush v. Lucas, 462 U.S. 367 (1983). 
Id. at 388. 


6 Deferring to the Congress’ greater familiarity with the appropriate remedial scheme as reflected in the long history of legislative manage- 
ment of the civil service system, the Supreme Court took a hands-off approach, even though the Congress had not, as Carlson v. Green would 
have required (see 446 U.S. at 18), stated that Congress considered the statutory civil service remedies to be exclusive, and even though the 
Court assumed that a Bivens action would provide greater relief. See Bush, 462 U.S. at 378. 


25774 

28 Chappell v. Lucas, 462 U.S. 296 (1983). 
Id. at 302. 

Id. at 304. 

Id. at 305. 
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In 1988 the Court confirmed that it would not create a Bivens remedy when Congress provided meaningful remedies 
unless Congress explicitly preserved that remedy. In Schweiker v. Chilicky the Court refused to imply a cause of action 
under the Fifth Amendment due process clause in favor of social security disability recipients whose benefits had been 
terminated in a continuing disability review.” The plaintiffs sued federal and state officials responsible for the continu- 
ing disability review; the plaintiffs alleged that the officials terminated the recipients in clear violation of the procedural 
requirements of the Fifth Amendment. In language that creates a presumption against Bivens actions when Congress 
acts, the Court stated: 


In sum, the concept of “special factors counselling hesitation in the absence of affirmative action by 
Congress” has proved to include an appropriate judicial deference to indications that congressional 
inaction has not been inadvertent. When the design of a government program suggests that Congress 
has provided what it considers adequate remedial mechanisms for constitutional violations that may 
occur in the course of its administration, we have not created additional Bivens remedies.” 


As one court put it, “[i]t may safely be said, therefore, that the dictum of Carlson v. Green which urged the creation of con- 
stitutional torts unless Congress had provided a remedial scheme equivalent to Bivens and had expressly stated that the 
remedy was exclusive, is not good law.” 

In 2001 the Court decided Correctional Services Corp. v. Malesko, which confirmed the Courts unwillingness to extend 
Bivens and indeed potentially to limit it.”® In Malesko the Court used very strong language to reject a Bivens suit by a 
federal inmate against a private corporation that operated his halfway house under contract with the federal Bureau of 
Prisons. The Court referred to Bivens as a “limited holding” and noted that the Court’s exercise in Bivens of its authority 
to imply a constitutional tort had relied heavily on J.I. Case Co. v. Borak.“ The Court had “abandoned” and declined to 
“revert to” Borak’s broad language. *% The Court noted that, in the decades subsequent to Bivens, the Court had extended 
its holding only twice and that it had otherwise “consistently refused to extend Bivens liability to any new context or new 
category of defendants.”’* 

Although strong, the foregoing language could be considered dicta, as the Court went on to emphasize the fact that the 
defendant was a private corporation, whereas the Bivens action had been created to deter misconduct of individual federal 
officers. The Court compared the case to Federal Deposit Insurance Corporation v. Meyer, where it had refused to extend 
Bivens to permit suits against a federal agency even though the agency was otherwise amenable to suit because Congress 
had waived sovereign immunity.” Such suits would not deter individual federal officers from committing constitutional 
violations; this was the core premise of Bivens.” The Court also noted that federal prisoners housed in private facilities 
actually enjoyed possible alternative remedies (such as tort remedies) unavailable to inmates in government facilities. The 
Court asserted that a Bivens remedy had “never [been] considered a proper vehicle for altering an entity’s policy”; rather 
“injunctive relief has long been recognized as the proper means for preventing entities from acting unconstitutionally”””! 

Thus the Court had several bases for distinguishing the Malesko facts from the Bivens situation and could have reached 
its conclusion without using any of the strong limiting language quoted above. The Court’s decision to go out of its way to 
cabin the Bivens remedy within very narrow parameters can probably be read therefore as implying a firm lack of will- 
ingness to extend Bivens to additional constitutional claims. 


%62 Schweiker v. Chilicky, 487 U.S. 412, 423-29 (1988). 


Id. at 423. 

*64 Simpson v. McCarthy, 741 E Supp. 95 (W.D. Pa. 1990) (referring to Carlson, 446 U.S. at 18). 
265 Correctional Services Corp. v. Malesko, 534 U.S. 61 (2001). 

J.I. Case Co. v. Borak, 377 U.S. 426 (1964). 

Malesko, 534 U.S. at 67 & n.3 (quoting Alexander v. Sandoval, 532 U.S. 275, 287 (2001)). 
Id. at 68, 70. 

Federal Deposit Insurance Corporation v. Meyer, 510 U.S. 471 (1994). 

Malesko, 534 U.S. at 70-71. 

Id.at 74. 
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3. Statutes of Limitation 


The Supreme Court has not decided what statute of limitations should govern a Bivens action. Some courts reasoned 
by analogy from Section 1983 actions.””” They held that state personal injury statutes of limitation should govern 
Bivens actions.” 


4. Attorney Fees 


There is no statutory authorization for an award of attorney fees to prevailing plaintiffs in Bivens actions. By its terms, 
neither the Civil Rights Attorneys’ Fees Awards Act of 1976 nor the Equal Access to Justice Act applies. Thus attorney fees 
are not recoverable in Bivens actions. 


5. Extending the Bivens Remedy? 

The Bivens remedy apparently has been extended as far as it is likely to go, at least for the foreseeable future. The Court 
has implied a cause of action under the Fourth Amendment right to be free from unreasonable searches and seizures, the 
equal protection component of the Fifth Amendment due process clause, and the Eighth Amendment right to be free 
from cruel and unusual punishment. Some lower federal courts more than a decade ago implied Bivens-type causes of 
action in appropriate cases under 

- the First Amendment” and 


+ the Sixth Amendment.” 


Whether a court would follow those precedents today, and whether the Supreme Court would uphold such holdings, after 
Malesko, is doubtful. 

On the other hand, although the Court has so far declined to extend Bivens beyond the Fourth, Fifth, and Eighth 
Amendments, the Court seems to be still of the view that Bivens retains vitality.””° Nor does Malesko offer any reason to 
believe that Bivens actions claiming damages for violations of the Fourth, Fifth, and Eighth Amendments may not still be 
brought against individual federal agents. 


B. IMPLIED PRIVATE STATUTORY CAUSES OF ACTION 


As previously noted, many specific federal statutes expressly provide a right of action. When an express right specific to a 
particular statute is unavailable, advocates determine whether a claim may be brought under the general authority of 
statutes such as the APA or Section 1983. Those statutes, of course, have their limitations, including a failure to extend to 
private parties who are not state actors. Consequently advocates may need to inquire whether a private right of action 
may be implied in a particular federal statute. As explained below, such inquiry underwent a significant change as a 
result of the Supreme Court’s decision in Alexander v. Sandoval.” 


*”? See Wilson v. Garcia, 471 U.S. 261 (1985) (applying state personal injury statute of limitations to Section 1983 action). 


Papa v. United States, 281 E3d 1004, 1009 n.11 (9th Cir. 2002); King v. One Unknown Federal Correctional Officer, 201 F.3d 910, 913 (7th Cir. 
2000); Polanco v. U.S. Drug Enforcement Administration, 158 F.3d 647, 653 (2d Cir. 1998); Sanchez v. United States, 49 F.3d 1329, 1330 (8th Cir. 
1995); Napier v. Thirty or More Unidentified Federal Agents, Employees, or Officers, 855 F.2d 1080, 1088 n.3 (3d Cir. 1988). 


See, e.g., Gibson v. United States, 781 F. 2d 1334 (9th Cir. 1986), cert. denied, 479 U.S. 1054 (1987) (allegation that Federal Bureau of 
Investigation agents acted with impermissible motives of curbing plaintiff’s protected speech stated claim properly cognizable through 
Bivens-type action under the First Amendment); Spagnola v. Mathis, 809 F. 2d 16 (D.C. Cir. 1986) (reversing dismissal of Bivens claim by 
federal employee who allegedly suffered harassment by supervisors for exercising his First Amendment rights; and distinguishing Bush v. 
Lucas on grounds that remedial scheme is less comprehensive than that of the Civil Service Reform Act, and remedies are less meaningful). 
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75 See, e, g» Briggs v. Goodwin, 698 F.2d 486 (D.C. Cir. 1983) (plaintiff had a Bivens-type cause of action against a federal prosecutor who 
allegedly violated plaintiff ’s Sixth Amendment rights by denying, knowing his denial to be false, the fact that one of the other grand jury 
witnesses, who was also represented by plaintiff’s attorney, was a government informant), vacated on rehearing on other grounds, 712 F.2d 
1444 (dismissing action because federal prosecutor enjoyed absolute immunity as a witness). 

76 See Wilson v. Layne, 526 U.S. 603, 609 (1999) (both Bivens and Section 1983 allow a plaintiff to seek money damages from government offi- 
cials who violate plaintiff’s Fourth Amendment rights); McCarthy v. Madigan, 503 U.S. 140, 152-56 (1992) (upholding plaintiff’s Bivens 
claim even though he had failed to exhaust alternative administrative remedies that did not allow for monetary damages). 
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1. The “Ancien Regime” 


To comprehend the extent of the evolution that has taken place, one must understand the development of the implied- 
right-of-action doctrine during the Warren Court era: “It is the duty of the courts to be alert to provide such remedies as 
are necessary to make effective the congressional purpose” expressed by a statute.” The Supreme Court described this 
approach as the “ancien regime,’ which the Court has “sworn off”? 

The Court has since “abandoned” Borak.™® In Cort v. Ash the Court established explicit criteria for implying a right of 
action under a federal statute. **' Cort v. Ash established a four-pronged test: (1) did Congress intend to create a right of 
action; (2) is plaintiff a member of the group to be specially benefitted by the statute; (3) is an implied right of action 
consistent with the overall statutory scheme or purpose; and (4) how was the statute enforced in the past and what other 
enforcement mechanisms are available to plaintiff?’ 

As the test was originally formulated, no one prong was determinative. However, subsequent cases emphasized that 
the first Cort factor, congressional intent, is the primary focus of inquiry.”*’ Nevertheless, until 2001 many courts contin- 
ued to consider all four Cort factors when determining whether a private right of action can be inferred, although 
courts frequently addressed the last three Cort factors simply in terms of the insight they offered in ascertaining 
congressional intent. 

The decision in Alexander v. Sandoval may be interpreted as narrowing the inquiry even further. Sandoval seems to say 
that congressional intent is the only issue, that is, does the statute “display[] an intent to create not just a private right but 
also a private remedy”?”™* That intent is to be determined almost exclusively based on the text and structure of the 
statute; the Court expressed disdain for the Borak approach of inferring remedies that would be necessary to effectuate 
the congressional purpose.”*° Before discussing Sandoval in detail, however, we cover the application of the Cort v. Ash 
test to the extent that Cort is still viable after Sandoval.”*° 

Even under the standard Cort analysis, the most accurate indicator of congressional intent has been statutory language 
creating an express right or duty focused specifically on the benefitted individuals bringing the action.” If the statute 
sets out a clear substantive right, notably through such “rights-creating” language, then further affirmative evidence of 
congressional intent to create a right of action is unnecessary.”** A right to enforce can also be inferred from the language, 
structure, or circumstances of the enactment.” 

In Merrill Lynch, Pierce, Fenner & Smith v. Curran the Court made two important points regarding the interplay 
between judicial implication of private rights of action and legislative intent.” First, because judicial implication of a 
right turns on congressional intent, the implication of a right of action does not violate separation of powers.””' Second, if 
the judiciary had already implied a right of action when Congress amended the statute, the relevant inquiry is then 
whether Congress intended to preserve that remedy.” The grant of one or more express rights of action in a statute, the 
Court also stated, does not preclude additional implied rights of action.””* 


*787T Case Co. v. Borak, 377 U.S. 426, 433 (1964). 


Sandoval, 532 U.S. at 287. 

2807q 

281 Cort v. Ash, 422 U.S. 66, 78 (1975). 
2824, at 77-85. 


*8 See Transamerica Mortgage Advisors Inc. v. Lewis, 444 U.S. 11 (1979), and Cannon v. University of Chicago, 441 U.S. 677, 690-94 (1979) (find- 
ing a basis for an implied cause of action arising from the sex discrimination provisions of Title IX of the Education Amendments of 1972). 


Sandoval, 532 U.S. at 286 (emphasis added). 
Id. at 287-88. 


Sandoval did not explicitly overrule Cort and cited it with approval in some places. Thus, as discussed below, whether Sandoval will have the 
effect of virtually overruling Cort, or will merely be seen as a gloss on the Cort analysis, is not clear. 


Cannon, 441 U.S. at 690 n.13. 

Id. at 690 n.13, 690-94. 

Transamerica, 444 U.S. at 15, 18-19. 

Merrill Lynch, Pierce, Fenner and Smith v. Curran, 456 U.S. 353 (1982). 

Id. at 375-76. 

Id. at 379-82. 

Id. at 380-81. See also Herman and MacLean v. Huddleston, 459 U.S. 375 (1983); Cannon, 441 U.S. 677. 
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The second Cort v. Ash factor, whether the plaintiff is a member of a group intended to be specially benefitted by the 
statute, turns on statutory language that identifies the class to be benefitted.” If a statute focuses on a particular class of 
persons and directs particular actions for their benefit, rather than merely articulating a generalized ban on proscribed 
conduct, then the statute may imply a right of action.” Thus the inquiry into whether Congress intended specially to 
benefit an identifiable class is itself an inquiry into congressional intent. Indeed, Transamerica and Merrill Lynch indicate 
that congressional intent is the primary consideration: if no congressional intent is discernible, then a court may not infer 
a right of action from the third and fourth Cort v. Ash factors.””° 

Developed in Herman and MacLean v. Huddleston, the third Cort v. Ash factor—whether a private right of action is 
consistent with the overall plan or purposes of the statute—is satisfied, the Court held, when the right of action either is 
necessary to achieve the statutory purpose or at least furthers that purpose.” 

The last inquiry looks at two related issues and the light they shed on congressional intent: (1) how the statute has 
been enforced in the past and (2) other means of enforcement available to plaintiff in the future. First, the court must be 
satisfied that the remedy sought is not one traditionally relegated to state law. If the federal government has long-standing 
involvement in the substantive area covered by the federal enactment in question, or if, for example, the enactment was 
intended to correct state deficiencies, to remedy identified problems or to improve the quality of assistance or services 
provided by states, then this factor would militate in favor of implying a right of action based on the corrective federal 
law. Plaintiffs should not be relegated to state-law remedies whose inadequacy prompted the federal legislation 
in the first place.””* 

In the second prong of the fourth Cort factor, the court considers whether any other statutes provide an express remedy 
or any agency enforcement mechanism. Relief under some federal statutes is clearly limited to enforcement by federal 
agencies.” However, Cannon makes clear that an administrative remedy is not exclusive when the injured party cannot 
participate in the agency enforcement scheme.””” As pointed out in connection with the determination of congressional 
intent, the availability of other rights of action expressed in a statutory scheme does not preclude implying a right of 
action from another provision.” 


2. The Impact of Wright and a Comparison Between Section 1983 
and Implied Rights of Action 


There were a limited number of cases that found implied private rights of action before the 1987 decision in Wright v. 
City of Roanoke Redevelopment and Housing Authority.’ They found implied private rights of action in housing cases." 
Plaintiffs found broader success, however, in obtaining decisions implying a private right of action based on federal 
antidiscrimination statutes.’** Wright held that the Brooke Amendment to the federal Housing Act gave public housing 
tenants “rights” to enforce limitations on rent through Section 1983. Although it was a Section 1983 decision, Wright also 
has important ramifications for implied private rights of action. 


24 cannon, 441 U.S. at 690-94. 


25 California v. Sierra Club, 451 U.S. 287, 294-95 (1981); Cannon, 441 U.S. at 690-94. 

26 Merrill Lynch, 453 U.S. at 393-95; Transamerica, 444 U.S. at 15-16. See also Sierra Club, 451 U.S. at 294-95. 

Herman and MacLean v. Huddleston, 459 U.S. 375, 380-87 (1983). 

228 Transamerica, 444 U.S. at 19 n.8. 

2 See, e, g. Alfred Dunhill Ltd. v. Interstate Cigar Co., 499 F.2d 232 (2d Cir. 1974) (no private right of action under Federal Trade Commission 
Act). 

3 Cannon, 441 U.S. at 690-94. 

30174 

aoz Wright v. City of Roanoke Redevelopment and Housing Authority, 479 U.S. 418 (1987). 


> Specific statutes held to be enforceable by a handful of lower courts under an implied-right-of-action theory included Jeffries v. Georgia 
Residential Finance Authority, 678 F.2d 919 (11th Cir. 1982) (Section 8); Montgomery Improvement Association v. U.S. Department of Housing 
and Urban Development, 645 F.2d 291 (5th Cir. 1981) (Community Development Block Grant statute); Howard v. Pierce, 738 F.2d 722 (6th 
Cir. 1984) (Brooke Amendment; federal defendant); Gonzalez v. St. Margarets House Housing Development, 620 F. Supp. 806 (S.D.N.Y. 1985) 
(Brooke Amendment); Young v. Pierce, 544 F. Supp. 1010 (E.D. Tex. 1982) (Title VI; federal defendant). 


See, e.g., Guardians Association v. Civil Service Commission, 463 U.S. 582 (Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d et seq.); 
Cannon, 441 U.S. 677 (Title IX of the Education Amendments of 1972, 20 U.S.C. §§ 1681 et seq.); NAACP v. Medical Center Inc., 599 F.2d 
1247, 1258 (3d Cir. 1979) (Title VI of the Civil Rights Act of 1964, 42 U.S.C. 2000d; Section 504 of the Rehabilitation Act, 29 U.S.C. § 794); 
Davis v. Southeastern Community College, 574 F.2d 1158, 1159 (4th Cir. 1978) (Section 504), revd on other grounds, 442 U.S. 397 (1979); 
Lloyd v. Regional Transportation Authority, 548 F.2d 1277, 1285 (2d Cir. 1977) (Section 504). 
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Wright makes clear that the test for determining whether private parties have an implied private right of action is 
different from the test for determining whether they have a Section 1983 right of action. Although the defendant must 
raise the defense of no private right of action, the treatment of that defense varies with whether the plaintiff asserts a 
right as expressly provided under Section 1983 or as implied directly from a statute. The plaintiff who claims a right of 
action by implication must affirmatively demonstrate congressional intent to create a right of action. By contrast, defen- 
dants asserting no Section 1983 right of action must overcome the presumption of enforceability and have the burden of 
affirmatively demonstrating congressional intent to preclude enforcement. 

The distinction between a Section 1983 action and an implied cause of action on the issue of congressional intent lies 
in the burden of proof. However, in both types of cases the question of whether Congress intended to create enforceable 
rights is the same. In Wright the Court followed the same approach in Cannon.*” The approach was to analyze whether 
the underlying federal law created substantive rights.™ If the underlying federal law does confer substantive rights on 
particular program beneficiaries, then, under the Cannon presumption, a court should hold that Congress intended to 
create a private right of action in implied-right-of-action cases. 

When Section 1983 is available as a remedy, it is clearly superior to an implied cause of action. Section 1983 authorizes 
a full panoply of remedies; by contrast, an implied right of action may authorize only limited remedies. For example, a 
court may conclude that Congress intended private enforcement with respect to only one form of relief.” Another 
major advantage of a Section 1983 action is that 42 U.S.C. § 1988, discussed in more detail in Chapter 9 of this MANUAL, 
authorizes attorney fees. 

After Gonzaga University v. Doe, the pendulum has swung in the other direction.” Section 1983 and implied private 
rights of action may be more similar than prior law had indicated: 


As distinguished from the private right of action situation, | [p]laintiffs suing under § 1983 do not 
have the burden of showing an intent to create a private remedy because § 1983 generally supplies a 
remedy for the vindication of rights secured by federal statutes. ... Once a plaintiff demonstrates that 
a statute confers an individual right, the right is presumptively enforceable by § 1983. But the initial 
inquiry—determining whether a statute confers any right at all—is no different from the initial 
inquiry in an implied right of action case, the express purpose of which is to determine whether or 


not a statute “confers rights on a particular class of persons.”*” 


3. The Impact of Sandoval: A New Test or a Gloss on the Cort Test? 


Alexander v. Sandoval involved a challenge to the Alabama Department of Safety’s refusal to administer its driver’s exam- 
ination in a language other than English.*"’ The plaintiff was a Mexican immigrant who could read road signs but did not 
have the English skills necessary to take a written examination. She sued, arguing that the driver’s license rule violated 
the regulations implementing Title VI of the Civil Rights Act of 1964. Title VI forbids discrimination based on race or 
national origin in any program or activity receiving federal funds. The regulations interpret national origin discrimina- 
tion to include actions that did not intend to discriminate but had that effect because of factors having a disparate impact 
such as an individual's limited ability to speak English. 

The Supreme Court in Sandoval found it “beyond dispute that private individuals may sue to enforce § 601” of the 
statute.*'’ However, private individuals, the Court held, do not have a private right of action to enforce the “disparate 
impact” regulations promulgated pursuant to Section 602 of Title VI. The distinction seems to be that the Section 602 
regulations prohibit conduct that the statute itself permits:*’” “Language in a regulation may invoke a private right of 


305 Cannon, 441 U.S. at 690 n.13. 


Wright, 479 U.S. at 430. 

See, e.g., Transamerica, 444 U.S. at 24 (rescission and restitution, but not damages). 

Gonzaga University v. Doe, 536 U.S. 273 (2002) (finding no right to suit under Section 1983 where plaintiff alleged a violation of FERPA, a 
federal statute protecting the privacy of educational records). 

Gonzaga, 536 U.S. at 284-85. 

310 Alexander v. Sandoval, 532 U.S. 275 (2001). 

3d, at 280. 

*"Interestingly, even though a crucial factor in the Court’s analysis was that the regulations exceeded the bounds of their enabling statute by 
forbidding conduct that the statute permitted, the Supreme Court did not invalidate the Title VI regulations. The Court certainly did raise 
the question of the validity of the regulations but left resolution of that question for another day. Rather, the Court ruled that no lawsuits 
may be brought by private individuals to enforce them. 
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action that Congress through statutory text created, but it may not create a right that Congress has not”™™ In analyzing 


the implied-right-of-action issue, the Court found the existence or absence of “rights-creating language” to be critical to 
the inquiry.” Focusing on the four corners of the statute, including its “text and structure,’ the Court made clear that the 
statute must evince a “congressional intent to create new rights?" In future cases involving regulations, advocates 
should emphasize Sandovals language leaving room for the possibility that a regulation “may invoke a private right of 
action that Congress through statutory text created, [even though] it may not create a right that Congress has not.”*'* 

Most commentators seem to agree that Alexander v. Sandoval will have a significant effect on the ability of individual 
plaintiffs to enforce federal statutes against private defendants. At the very least, Sandoval is part of a trend in the 
Supreme Court to limit individuals access to the courts to enforce their rights arising under federal law. This trend makes 
it much more difficult for legal aid lawyers to obtain legal redress for their clients. 

Sandoval will have an impact more specifically on the use of Title VI as a vehicle for representing certain legal aid 
clients. Private enforcement of Title VI against organizations and individuals will be limited to situations where inten- 
tional discrimination can be shown. Individuals will no longer be able to enforce the “disparate impact” regulations. 
Because violations of equal protection and of Title VI itself require proof of discriminatory intent, and proving such 
intent is quite difficult, the Title VI regulations have been an enormously important weapon in civil rights litigation." 
They have been, for example, the primary source of law in actions seeking fair treatment for people with limited profi- 
ciency in the English language. Likewise, frequently when legal aid lawyers challenge violations of federal public benefit 
laws, they join claims that the defendants’ actions also have a disparate impact on racial and national-origin minorities. 
Thus the Supreme Court’s ruling in Sandoval that no lawsuits may be brought by private individuals under the Title VI 
regulations means that civil rights plaintiffs have lost a key weapon for challenging practices that have a disparate impact 
on such minorities. 

The Sandoval decision also means that the only way these presumably valid regulations can be enforced is if the feder- 
al funding agency decides to cut off funds to recipients who engage in practices with a racially disparate effect. Aside 
from the problem of throwing the baby out with the bathwater, this approach relies on the political branches of govern- 
ment rather than the courts and, in particular, relies on proactive steps being taken by federal agencies that are persist- 
ently underfunded and understaffed. 


4. After Sandoval 


At a minimum, Sandoval solidified the case law that seemed to apply the four-prong Cort test merely as variations on 
the theme of congressional intent:*'* “Sandoval is the culmination of [the post-Cort] trend, announcing that ‘statutory 
intent ...is determinative’ The other three Cort factors remain relevant only insofar as they provide evidence of 
Congress’s intent.”*”” Another interpretation is also possible; Sandoval may well have overruled Cort sub silencio and 
replaced the four-prong test with a simple congressional intent test, a test where the statutory text and structure are the 
“begin[ning]” and “end” of the analysis.” 


313 Sandoval, 532 U.S. at 291. 


Id. at 288. 
Id. at 289. 


Id. at 291; see Chaffin v. Kansas State Fair Board, 2003 U.S. App. Lexis 22043 (10th Cir. Oct. 28, 2003) (distinguishing Sandoval on this basis 
and permitting enforcement of Americans with Disabilities Act regulations and guidelines through a private action); cf. Rolland v. Romney, 
318 E3d 42, 52 (1st Cir. 2003) (relying on same Sandoval language and finding private right of action under Section 1983 to enforce regula- 
tions interpreting the Nursing Home Reform Amendments, 42 U.S.C. § 1396r, based on “rights-creating language” contained in statute). 
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* But see Hodgens v. General Dynamics, 144 F.3d 151, 166-69 (1st Cir 1999), for a discussion of various ways one can prove discriminatory 


intent. 


* Having sworn off the habit of venturing beyond Congress's intent, we will not accept respondents’ invitation to have one last drink” 
Sandoval, 532 U.S. at 287. Although in dicta and although the jurisprudential battle continues to rage on this issue, the majority of the Court 
appears to have adopted Justice Scalia’s view of statutory construction: that the four corners of the statute are the beginning and the end of 
the analysis. Id. at 288 (“In determining whether statutes create private rights of action, as in interpreting statutes generally, legal context 
matters only to the extent it clarifies text. We therefore begin (and find that we can end) our search for Congress's intent with the text and 
structure of Title VI”) (citation omitted). 


D Tackson v. Birmingham Board of Education, 309 F.3d 1333 (11th Cir. 2002) (internal citation omitted); see Love v. Delta Air Lines, 310 E3d 
1347, 1351-52 (11th Cir. 2002); see also Hallwood Realty Partners L.P. v. Gotham Partners L.P., 286 E3d 613, 619 n.7 (2d Cir. 2002); Southwest 
Air Ambulance Inc. v. City of Las Cruces, 268 E3d 1162, 1171 (10th Cir. 2001). 
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Emphatically, however, Sandoval did not expressly overrule Cort and indeed cited it with favor in parts of the opinion. 
Some courts, even after Sandoval, continued to apply the Cort four-prong analysis.” Most did not, however.” The full 
implications of this decision are not yet known.” 


IV. Third-Party Beneficiary Contract Cause of Action 


Privatization is increasingly common in the context of delivering government benefits to the poor. State welfare agencies 
regularly contract with managed care organizations and other private entities to provide or administer at least some of 
the state’s Medicaid and TANF benefits to eligible recipients. HUD and many state housing finance agencies seek to pro- 
vide affordable housing by subsidizing the construction, financing, operation, or rental of privately owned buildings in 
return for the owner’s promise to offer some of the units at a price that the poor or near-poor can pay. In these situations 
and others, the agreement between the government and the private entity is memorialized in a contract between them. 
Depending on the nature and closeness of the relationship between the government entity and the private actor, the latter 
may be considered a state actor subject to suit under Section 1983. 

In those cases in which a Section 1983 action will not be possible, a cause of action sounding in contract may be avail- 
able against the private entity on behalf of one’s client as the intended third-party beneficiary of discrete provisions of 
the agreement between the private entity and the government.” The core of this claim is that the government and the 
private party are contracting for the benefit of the low-income individuals for whom the government program was 
designed and that those individuals may therefore seek to enforce the contract if it is breached.” Such claims find con- 
siderable support in the Restatement (Second) of Contracts (1981) and the relevant case law, although in the realm of 
public and subsidized housing the results in the latter are mixed.” 


321 See, e.g., McDonald v. S. Farm Bureau Life Insurance Co., 291 F.3d 718, 723-26 (11th Cir. 2002); Walls v. Wells Fargo Bank N.A., 276 F.3d 502, 


508 (9th Cir. 2002) (“While neither the Supreme Court nor our court has abandoned consideration of all the Cort factors, including whether 
the plaintiff is a member of the class for whose benefit the statute was enacted, it is clear that the critical inquiry is whether Congress 

intended to create a private right of action”); Dewakuku v. Martinez, 271 F.3d 1031, 1038 (Fed. Cir. 2001) (“As guides to discerning Congress’ 
intent as to an implied private right of action [as required by Sandoval], courts generally look to the four factors enunciated by the Supreme 


Court in Cort”). 


322 See, e, g. Greene v. Sprint Communications Co., 340 F.3d 1047, 1052-53 (9th Cir. 2003) (applying Cort, as limited by Sandoval to a congres- 


sional intent test; and “declin[ing] to imply a private right of action primarily because Congress has manifested no intent to allow one, and 
other considerations pertinent to that inquiry do not counsel in favor of doing so”); Howard v. Coventry Health of Iowa Inc., 293 F.3d 442, 
444-45 (8th Cir. 2002) (finding no congressional intent to create an implied right of action). 

See, e.g., Save Our Valley v. Sound Transit, 335 F.3d 932, 939 (9th Cir. 2003) (interpreting the combination of Sandoval and Gonzaga to hold 
that no agency regulation can independently create rights enforceable through Section 1983). 
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$24 As with Section 1983 actions, advocates should assume that a court will apply a heightened pleading requirement to third-party beneficiary 
contract claims. You must plead the specific contract provisions that benefit your client and are not being observed. Before filing suit, you 
should attempt to acquire a copy of the specific contract at issue, or at least a copy of any model contract upon which it may be based. An 
undifferentiated reference in the complaint to the entire contract is unlikely to be sufficient. 

$2 Such contract actions should not be confused with the analogous but separate claim that one’s client is the third-party beneficiary of vari- 
ous provisions of a federal statute, such as the Medicaid Act, enacted pursuant to Congress’ spending power under the Commerce Clause. 
Some courts suggested that such statutes created a relationship between the federal and state governments and akin to a contract. See, e.g., 
Pharmaceutical Research and Manufacturers of America v. Walsh, 123 S. Ct. 1855, 1872-73 (2003) (J. Thomas, concurring). 

$26 The mixed results in housing cases are probably explained in part by the fact that numerous public and subsidized housing programs are 
enacted under a number of different statutes, which result in a wide variety of agreements between governments and private entities. Some 
housing cases were brought on behalf of tenants while in others the plaintiffs were applicants—a distinction that mattered to some, but not 
all, courts. Advocates should watch closely for these differences in reviewing these cases. Compare German v. Federal Home Loan Mortgage 
Corp., 885 F. Supp. 537, 548 (S.D.N.Y. 1995) (allowing tenants to sue as third-party beneficiaries), and Knapp v. Smiljanic, 847 F. Supp. 1428, 
1433 (W.D. Wis. 1994) (finding third-party standing for a Section 8 applicant), with Price v. Pierce, 823 F.2d 1114, 1120-21 (7th Cir. 1987) 
(denying standing as third-party beneficiaries to housing applicants), and Aristil v. Housing Authority of Tampa, 54 F. Supp. 2d 1289, 1295 
(M.D. Fla. 1999) (denying standing to Section 8 tenants). See generally Steve Hitov & Gill Deford, The Impact of Privatization on Litigation, 
35 CLEARINGHOUSE REVIEW 590, 591 n.3 (Jan.-Feb. 2002); Michele E. Gilman, Legal Accountability in an Era of Privatized Welfare, 89 
CALIFORNIA Law REVIEW 569, 635 (2001) (discussing actions relating to Temporary Assistance for Needy Families litigation). 
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A. STANDING 

The Restatement (Second) of Contracts (1981) is the starting point for considering the viability of any third-party benefi- 
ciary cause of action.” Section 302 defines all beneficiaries of a contract as being intended or incidental. Only an 
intended beneficiary has standing to enforce a contract between two other parties. Whether a person is an intended 
beneficiary, with the resultant right to sue, depends upon the intention of the parties to the contract. That intent may be 
articulated in the contract itself or discerned or imputed from the statutory context which prompted the contract 

to be executed.** 

Courts also find intent to benefit a third party when one of the contracting parties owes the third party a preexisting 
duty. This “duty owed” interpretation arises from the language of Section 302(1)(a) of the Restatement and is a variation 
on the payment of money (“creditor beneficiary”) principle articulated there. Consequently, in an action under a contract 
executed in conjunction with a government benefit program, the complaint should allege that the recipient is the intend- 
ed beneficiary of the contract between the state and the private entity because the state has a preexisting duty to provide 
coverage to the recipient.” 

When examining the issue of intent, we must distinguish between implied congressional intent to create a cause of 
action and the implied intent of the parties to a contract to benefit a third party since either element may be sufficient to 
confer standing on third-party beneficiaries. This distinction is clearly articulated in Brogdon v. National Healthcare 
Corp., which recognizes that if the privatization contract itself evinces an intent to make a third party an intended benefi- 
ciary, the contract can be enforced even if it was executed pursuant to a statute that does not itself contain an implied 
right to sue.” That Congress enacted a program at all can sometimes, as in Holbrook, be perceived, however, as evidence 
of intent that an ensuing contract benefit the third parties eligible for the government program in question, whether or 
not the contract itself articulates that intent.” 

Some contracts between the government and a private entity specifically state that the contract is not intended to cre- 
ate rights in third parties. While Section 302 of the Restatement implies that the parties may contract away a third-party 
beneficiary’s right to enforce the contract, none of the examples presented there addresses contracts entered into for the 
purpose of implementing or administering statutory benefit programs. In that context, some courts allowed such provi- 
sions to defeat third-party beneficiary claims, while others refused to do so.” 


B. CHOICE OF FORUM AND LAW 


Contracts like those being discussed here are usually formed in furtherance of the goals of a federal benefit program. 
Whether suits seeking to enforce such contracts therefore impart federal question jurisdiction is viewed as a close ques- 
tion by the federal courts. The answer probably depends on the nature of the federal program at issue, with courts being 
much more likely to find jurisdiction in subsidized housing cases, where HUD is often a defendant, and much less so in 
actions under programs involving federal-state cost sharing.”** Often, however, third-party beneficiary claims are joined 
with causes of action directly under the substantive federal statute, as with the Food Stamp Program, or under Section 
1983, which vests the court with federal question jurisdiction. In such cases, the court may hear the contract claim pur- 


27Not every state has adopted the Restatement, and advocates need to ascertain the status of the law in their state if we assume that a court 
would decline to apply federal common law. 

PEE g, one court suggested that if Section 8 tenants were not the intended beneficiaries of a contract between HUD and a private landlord, 
then “the legitimacy of the multibillion dollar Section 8 program is placed in grave doubt.” Holbrook v. Pitt, 643 F.2d 1261, 1271 (7th Cir. 
1981). A similar conclusion was reached in the Medicaid context. Smith v. Chattanooga Medical Investors Inc., 62 S.W.3d 178, 185-87 (Tenn. 
Ct. App. 2001). That one of the parties to the contract, although not the one being sued, is a government entity certainly thus does not fore- 
close an enforcement action against the private entity and may in some circumstances even facilitate it. 

329 See Hitov & Deford, supra note 326, at 592 n.7. 

3 Brogdon v. National Healthcare Corp., 103 F. Supp. 2d 1322, 1334 (N.D. Ga. 2000). 

**! Holbrook, 643 F.2d at 1271. 


Compare Aristil, 54 F. Supp. 2d at 1296 (denying third-party standing based on a “no intent” clause despite other contrary contractual lan- 
guage), and Velez v. Cisneros, 850 F. Supp. 1257, 1277 (E.D. Pa. 1994) (enforcing language limiting third-party actions against HUD), with 
Ashton v. Pierce, 716 F.2d 56, 66 (D.C. Cir. 1983) (requiring a clearer expression of intent to limit third-party actions than a mere “no-intent” 
clause). See also Hitov & Deford, supra note 326, at 593. 


332 


333See Penobscot Nation v. Georgia-Pacific Corporation, 254 F.3d 317, 321 (1st Cir. 2001), for a full discussion of the considerations relevant to 


making this determination. See also Audio Odyssey Ltd. v. United States, 255 F.3d 512, 520-21 (8th Cir. 2001); Hitov & Deford, 
supra note 326, at 595. 
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suant to the supplemental jurisdiction provisions of 28 U.S.C. § 1367 since the contract claim is against the private entity, 
not against the state. 

A related issue is whether a court should apply the state or federal common law of contracts. In the context of subsi- 
dized housing, courts usually applied federal common law because of the perceived value of having a uniform nationwide 
housing policy.’ However, because the statutes creating federal-state cost-sharing programs (e.g, Medicaid, TANF, and 
states’ children’s health insurance programs) permit state-by-state variation both in their administration and in the 
nature of the benefits offered, courts in cases involving those programs are more likely to find it appropriate to apply the 
common law of the state. 


C. AVAILABLE RELIEF 

A final consideration in third-party beneficiary contract actions is the nature and scope of the relief available.” The 
Restatement addresses the issue of injunctive relief in Sections 357, 365, and 366. While the language of contract law 
varies somewhat from that of statutory litigation, the Restatement makes clear that both negative and mandatory injunc- 
tions (in the form of “forbearance”) are authorized as relief in third-party beneficiary actions. Indeed, litigators familiar 
with the requirements for obtaining statutory injunctions will find that virtually the same considerations apply in these 
contract actions. 

While Edelman v. Jordan and its progeny prohibit a federal court from awarding damages against a state agency that 
violated a recipient’s rights, no such bar normally exists against private entities which contract with the state.” In 
Section 313 the Restatement addresses the availability of damages in third-party beneficiary actions. While the 
Restatement does not generally support damages to “a member of the public” for breach of a government contract, that 
rule is not absolute, and its applicability probably depends on whether the plaintiff is merely a member of the public at 
large, or rather a member of a recognizable subset of the public, such as a tenant of a particular development or a recipi- 
ent of a particular public benefit. In the latter situation the Restatement seems to support, and certainly does not fore- 
close, an appropriate award of damages. 


334 coe, e.g., Miree v. DeKalb County, 433 U.S. 25, 30 (1977); Price, 823 F.2d at 1120. 


335For a full discussion of this issue, see Hitov & Deford, supra note 326, at 595-97. 


336 Edelman v. Jordan, 415 U.S. 651 (1974). 
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Without intending to be fully comprehensive, this chapter discusses a variety of procedural issues related to litigation and 
trial practice, roughly in the chronology of litigation. First, the chapter reviews informal and formal methods of discov- 
ery, including mandatory initial disclosures and conferences involving discovery issues. Mechanics, strategy, and practice 
pointers are included. Second, the chapter deals with conferences and scheduling, with particular attention to the role of 
magistrate judges. 

Third, the chapter delves into motions practice, including motions for emergency relief and for summary judgment, 
which should be of particular interest to legal aid attorneys. Fourth, the rise and use of mandatory or encouraged alterna- 
tive dispute resolution (ADR) procedures are covered and include practical advice on the use of ADR and crafting litiga- 
tion to make subsequent use of ADR more successful. And, fifth, the chapter discusses both trial and appellate practice. 


|. Discovery and Trial Preparation 


Discovery is the process of uncovering relevant facts and identifying witnesses whose testimony can establish those facts. 
As required by Federal Rule of Civil Procedure 11, discovery begins with a reasonable investigation of the facts before the 
attorney drafts the complaint. 


A. PRELITIGATION DISCOVERY 


This prefiling investigation may include a client interview, interviews of witnesses, review of public records, correspon- 
dence with opposing parties, and requests for information pursuant to public records or Freedom of Information Act 
provisions. Whenever possible, use prelitigation investigation rather than formal discovery to establish facts.’ Even when 
the investigation requires the cooperation of adverse parties, that cooperation is more likely to be forthcoming before 
suit is filed. 

Investigation which does not involve current or former employees of an adverse party does not require notice to 
adverse parties. Investigation which does involve such employees raises complex ethical concerns. The American Bar 
Association Model Rule of Professional Conduct 4.2 prohibits communications by a lawyer for one party concerning the 
matter in representation with two classes of employees: (1) persons having a managerial responsibility on behalf of an 
organization with adverse interests and (2) any other person whose act or omission in connection with that matter may 
be imputed to the organization for purposes of civil or criminal liability or whose statement may constitute an admission 
on the part of the organization.’ 


'For more guidance on prelitigation factual investigation, see Chapter 1 of this MANUAL. 


See generally Donald J. Farage, Ex Parte Interrogation: Invasive Self-Help Discovery, 84 DicKINSON Law Review 1 (1989); Eugene P. Gurr, Ethics of 
Conducting Ex Parte Interviews, 3 St. JOHN’S JOURNAL OF LEGAL COMMENTARY 234 (1988). 
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As for the first part of the test, you may ethically interview current low-level employees of a corporation or organiza- 
tion—those who are not in management and therefore not in a position to bind the corporation—provided that (1) they 
were not personally involved in the disputed events (even if they observed it or other relevant events) and (2) their state- 
ments cannot be imputed to the corporation or organization.’ This rule is not always easy to apply, and clear boundaries 
do not always exist. Among the difficulties are discerning without complete knowledge who is a managerial-level employ- 
ee and determining whether the employee to be interviewed is not personally involved. With respect to the second part of 
the test, Rule 801(d)(2) of the Federal Rules of Evidence permits statements to be imputed to the party if either (1) the 
person was authorized to make a statement concerning the subject or (2) the statement concerns a matter within the 
scope of the declarant’s agency or employment, and made during the existence of the relationship.* Thus the American 
Bar Association Model Rule of Professional Conduct 4.2 precludes contact only with persons who are in effect part of the 
litigation, not mere witnesses, even if they are current employees.’ Like all potential witnesses, such persons are of course 
nevertheless free to refuse to talk with you for any or no reason. 

The rules are more permissive with respect to former employees.° The American Bar Association position (and the 
majority view) is that you may ethically interview former employees even if they were in a managerial position at the 
time of the incidents giving rise to the litigation, unless their own conduct was involved in the disputed events, or they 
are covered by a protective order.’ Once a managerial employee leaves the organization, she no longer speaks for the cor- 
poration, her admissions no longer bind the corporation, and she may therefore be interviewed ex parte without notice.* 
Other former employees may also be interviewed, unless their act or omission in connection with the particular matter 
may be imputed to the organization for purposes of civil or criminal liability.’ No effort should be made, however, to 
induce the former employee to violate the attorney-client privilege to the extent his communications as a former employ- 
ee with his former employer’s counsel are protected by it. 


B. How THE PLEADINGS LIMIT DISCOVERY 


Broadly speaking, the scope of discovery is determined by the parties to the action, the theories offered, and the facts or 
injuries alleged. The December 1, 2000, revisions of the Federal Rules of Civil Procedure narrowed the scope of ordinary 
discovery from “relevant to the subject matter involved in the pending action” to “relevant to the claim or defense of any 
party?™ There is no precise dividing line between discovery relevant to claims or defenses and discovery relevant to the 
subject matter.” This is still a very broad standard.’ But the rule change “signals to parties that they have no entitlement 


to discovery to develop new claims or defenses that are not already identified in the pleadings.”’’ Moreover, for good 


>See, e.g., Jenkins v. Wal-Mart Stores Inc., 956 F. Supp. 695, 697 (W.D. La. 1997); Fayemi v. Hambrecht and Quist Inc., 174 ER.D. 319, 324 
(S.D.N.Y. 1997); Smith v. Armour Pharmaceutical Co., 838 F. Supp. 1573, 1578 (S.D. Fla. 1993). Cf. In re Shell Oil Refinery, 143 ER.D. 105, 108 
(E.D. La. 1992). 


‘See, e.g., Staheli v. University of Mississippi, 854 F.2d 121, 127 (5th Cir. 1988) (in case challenging the denial of tenure to a professor, statement 
by another professor regarding the reason that the university chancellor was upset with plaintiff was not an admission because personnel 
matters were not within the scope of the declarant’s agency relationship); but see Miles v. M.N.C. Corp., 750 E2d 867, 874-75 (11th Cir. 1985) 
(racial slur by employee involved in hiring evaluations and decisions admissible against corporation as within scope of employee’s duties). 


>See Brown v. St. Joseph County, 148 F.R.D. 246, 254 (N.D. Ind. 1993); In re Shell Oil Refinery, 143 ER.D. at 107. 


°Susan J. Becker, Conducting Informal Discovery of a Party's Former Employees: Legal and Ethical Concerns and Constraints, 51 MARYLAND Law 
Review 239 (1992). 


7 American Bar Association, Formal Opinion 91-359 (Mar. 22, 1991); United States v. Saks, 964 F.2d 1514, 1524 (5th Cir. 1992); Curley v. 
Cumberland Farms, 134 ER.D. 77, 82 (D.N.J. 1991); H.B.A. Management v. Estate of Schwartz, 693 So. 2d 541, 545 (Fla. 1997). 


See, e.g., H.B.A. Management, 693 So. 2d at 546; Fed. R. Evid. 801(d)(2)(D). 


Curley 134 ER.D. at 88; Lang v. Superior Court, 826 P.2d 1228, 1231 (Ariz. Ct. App. 1992) (E.g., “if an employee hired to drive a truck is involved 
in an accident that occurs in the course and scope of employment, the fact that the employee leaves her employment should not determine the 
propriety of ex parte communications. Clearly, the employee's acts or omissions in connection with any litigation that arises out of the acci- 
dent can be imputed to the former employer for purposes of civil liability”); Strawser v. Exxon Co., 843 P.2d 613, 618 (Wyo. 1992); Accord 
Triple A Machine Shop Inc. v. California, 213 Cal. App. 3d 131, 142 (1989). 


Red. R. Civ. P. 26(b)(1). 

H Advisory Committee Note to the 2000 Amendments to Fed. R. Civ. P. 26. 

1? See, e. g., Thompson v. Department of Housing and Urban Development, 199 E.R.D. 168 (D. Md. 2000). 
13 Advisory Committee Note to the 2000 Amendments to Fed. R. Civ. P. 26. 
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cause shown, a party may obtain the same scope of discovery as had been routinely available under the old Rules."* As 
before, the information sought in discovery need not be admissible but must be reasonably calculated to lead to the dis- 
covery of admissible evidence relevant to a claim or defense. 

This revision of Rule 26(b)(1) may encourage plaintiffs to plead as many claims as possible within the limits of Rule 
11. It may also encourage plaintiffs to plead more facts, because this triggers the defendant's obligation in its answer to 
admit or deny the allegations and plead other defenses that help determine the scope of discovery. 


C. MANDATORY INITIAL DISCLOSURES 


In most cases, Federal Rule Of Civil Procedure 26(a)(1) requires each party to make significant “initial disclosures” in 
writing. This requirement does not apply in three situations: 
- if otherwise stipulated, 


+ if otherwise directed by court order (not local court rule), and 


* in certain Rule 26(a)(1)(E) categories of proceedings, the most important of which is “an action for review of an 
administrative record.” 


Without waiting for formal discovery requests, parties must identify witnesses and documents “that the disclosing party 
may use to support its claims or defenses,’ a computation of damages, and information regarding insurance agree- 
ments.'° “Use” is broadly construed to include use in discovery, to support a motion, or at trial but excludes information 
used solely for impeachment.” 

Failure to make these disclosures may result in exclusion of the material which should have been disclosed.'* The 2000 
amendments, however, allow a party to argue during Rule 26(b) conferences that “initial disclosures are not appropriate 
in the circumstances of this action.” A party and his attorney also have a duty to supplement or correct disclosures “if the 
party learns that in some material respect the information disclosed is incomplete or incorrect and if the additional or 
corrective information has not otherwise been made known to the other parties during the discovery process or in 
writing.””” Incomplete investigation or failure of an opponent to make disclosures is not an excuse for failing to make 
these disclosures yourself.” The disclosures must be signed and served, but not filed, and “must be made at or within 
[fourteen] days after the Rule 26(f) conference unless a different time is set by stipulation or court order?” The Rule 
26(f) conference, discussed below, must be held at least twenty-one days before a scheduling conference is held or a 
scheduling order is due. Additional disclosures later in the case are mandated by Rules 26(a)(2) (expert testimony) and 
26(a)(3) (pretrial disclosures). These disclosures are usually governed by an order of the trial court. 


D. CONFERENCE OF PARTIES, THE JOINT DISCOVERY PLAN, AND DISCOVERY PLANNING 


At the Rule 26(f) conference, counsel and unrepresented parties must, among other tasks, “confer to consider the nature 
and basis of their claims and defenses and the possibilities for a prompt settlement or resolution of the case, to make or 
arrange for the disclosures required by Rule 26(a)(1), and to develop a proposed discovery plan” The discovery plan of 
the parties is supposed to address “the subjects on which discovery may be needed, when discovery should be completed, 
and whether discovery should be conducted in phases or be limited to or focused upon particular issues,’ as well as any 
limitations on discovery and any protective orders that may be needed.” A joint written report of the conference must be 
submitted to the court within fourteen days of the conference. Some judges strictly follow this mandate, while others 
often waive this requirement, at least in uncomplicated cases where the parties appear to be working together without 
difficulty. Check to determine the judge’s individual practice. 


Fed. R. Civ. P. 26(b)(1). 
‘The court can override this stipulation as part of case management. 


This language, included in 2000, replaced the 1993 standard: “relevant to disputed facts alleged with particularity in the pleadings” The new 
standard would, e.g., not require an attorney to disclose unfavorable information because such information would presumably not be used to 
support a claim. 


17 Advisory Committee Note to the 2000 Amendments to Fed. R. Civ. P. 26. 
'8Fed. R. Civ. P.37(c)(1). 

174, 26(e)(1). 

274 26(a)(1). 
2174, 26(a)(1), (4). 
"Td. 26(f). 

P Td. 26(F)(2). 
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Apart from the discovery plan that must be discussed with opposing counsel, you must develop your own plan, which 
should be reviewed and revised as the litigation progresses. Successful discovery requires that you identify what you must 
prove as early as possible. The plan should identify the facts that you must prove, the discovery tools most likely to assist 
in proving those facts, and a sequence for using the various discovery tools. As you accumulate information, you must 
maintain a carefully organized file that shows both the content and the source of every document. As the case develops, 
continue to identify the facts that you can prove and how you will prove them. In more complex litigation, you may find it 
useful to create a computerized database of documents and potential testimony. 

The discovery plan should set forth the sequence of discovery. If you anticipate protracted discovery, you should begin 
it promptly and proceed in stages. Some basic information should be given automatically under the Rule 26(a)(1) initial 
disclosures. You can then use carefully drafted interrogatories to identify other documents and their respective custodi- 
ans, potential witnesses, and any basic facts that are not subject to being shaped by opposing counsel. Next, request pro- 
duction of documents and, when appropriate, request admissions. And, last, depose important witnesses and again con- 
sider requests for admission. In a class action, early discovery should also establish the existence of a class and, when fea- 
sible, the identity and addresses of class members. As you complete each stage in your discovery plan, you should review 
and modify it to reflect what you have learned. 

The amount and type of discovery needed vary from case to case. In many instances, however, recurring issues make it 
possible to reuse old forms or to obtain forms from attorneys in similar cases. Frequently the Sargent Shriver National 
Center on Poverty Law and backup centers have forms available. In an appropriate case, form books on discovery, partic- 
ularly American Jurisprudence Proof of Facts, may be helpful. Charles A. Wright, Arthur R. Miller, and Edward H. Cooper’s 
Federal Practice and Procedure forms can be helpful, and forms are becoming increasingly accessible on the Internet. 
Recognize the limitations of forms: they save time, but they were not written with your specific case in mind. Use them as 
a beginning rather than an end. 

There is danger in not using discovery tools to the fullest extent. The arsenal of discovery devices authorized by the 
federal rules is formidable. If you are unfamiliar with the full potential for discovery, you may overlook important 
opportunities. Discussing discovery with more experienced counsel is always worthwhile. The underutilization of discov- 
ery is especially common in test case litigation, where a focus on critical legal issues may obscure the need for thorough 
discovery. Discovery is vital to finding the facts to make a record as the foundation for successful litigation. 


E. WRITTEN DISCOVERY 
Interrogatories, as well as requests for production, are often the first discovery tool to be used. 


1. Interrogatories 


Except with leave of court or by stipulation, interrogatories may be served only after the Rule 26(f) conference discussed 
above.” They can be directed only to other parties, who then have thirty days to respond.” Filing discovery requests and 
responses with the court is prohibited by Federal Rule of Civil Procedure 5(d), except in connection with trial or certain 
motions, such as motions to compel, for protective orders, or for summary judgment. 

Interrogatories are best used for limited, specific purposes. They establish a basis for subsequent discovery by pro- 
duction or deposition. Thus, interrogatories typically seek the addresses and names of persons having knowledge of rele- 
vant matters, the identity of people having certain authority or occupying certain offices, the existence, location, or accu- 
racy of documents and reports, statistical data or summaries, and the identity and opinions of experts. Interrogatories 
may accompany requests for admissions and ask the basis for and facts supporting any denials. Rule 26(b)(2) now pro- 
hibits local rules limiting the number of interrogatories or depositions. Instead Rule 33(a) limits the number of inter- 
rogatories which may be served upon any other party to twenty-five, “including all discrete subparts,” but the court may 
authorize additional interrogatories if the factors specified in Rule 26(b)(2) warrant them. Plan interrogatories with great 
care; do not waste the limited opportunity to use interrogatories on questions of only marginal value. 


"Td. 33(a), 34(b). 
2514. 33(b)(3), 34(b). 
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Effective interrogatories are short, to the point, and unambiguous. They should be drafted to anticipate and avoid use- 
less responses and valid objections. If possible, they should require good-faith elaboration by the opposing party. Good 
interrogatories commit the opposing party to clear answers or information. Remember that, although interrogatories are 
directed to a party, an attorney prepares the answers. These answers are to be drafted after a reasonable inquiry, which 
may involve asking agents, reviewing documents, and engaging in other reasonable investigations.”° Before serving your 
interrogatories, test them by trying to frame an objection to each one and by trying to compose an answer that would be 
responsive but useless. 

Discovery is not objectionable simply because the information sought is already known by the party propounding the 
interrogatories. Neither is an interrogatory objectionable simply because it seeks an opinion or application of law to 
fact.” The court may, however, impose limits on discovery if it becomes “unreasonably cumulative or duplicative??? 
Other valid objections include that 
+ the meaning of interrogatories is unclear, 


* the interrogatory seeks a legal conclusion,” or 
+ the expense of responding to them outweighs the likely benefit.” 
Objections must be stated with specificity.” 


As with initial disclosures, a party and his attorney have a duty to supplement or correct answers to interrogatories “if 
the party learns that the response is in some material respect incomplete or incorrect and if the additional or corrective 


information has not otherwise been made known to the other parties during the discovery process or in writing?” 


2. Requests for Production of Documents 


Like interrogatories, requests for production can be directed only to parties. Federal Rule of Civil Procedure 34 governs 
such requests whether filed separately or in conjunction with a deposition.” 

Rule 34(a) permits a party to request documents or materials or to inspect and copy “tangible things” which are in the 
respondent's “possession, custody or control.” The request itself should define the term “documents” broadly and should 
specifically refer to electronic data. Because “possession, custody or control” reaches documents not within the actual 
possession of the opposing party, Rule 34 requires production of documents that can be obtained through a good-faith 
effort by the party or its counsel. Control is broadly defined to include “the legal right to obtain the documents requested 
upon demand.” The party seeking production of documents bears the burden of establishing the opposing party’s con- 
trol over those documents.” 

Rule 34(b) requires that requested documents be described by “individual item or by category” with “reasonable par- 
ticularity:’ Do not simply request “all relevant documents.” Such a request is probably objectionable; more important, it 
permits your opponent to determine unilaterally what is relevant. Make as many requests as reasonably specific as you 
can, and include requests describing documents by category or conduct. Ask for production of original documents 
together with copies which contain any handwritten notes or changes, as well as all subsequent versions of the docu- 
ments which are not identical to the initial one. 


Td, 26(g)(2). 


*7 Id, 33(c). As for opinions and conclusions, the rule also provides that “the court may order that such an interrogatory need not be answered 
until after designated discovery has been completed or until a pre-trial conference or other later time.” 


2874, 26(b)(2). 

” O’Brien v. International Brotherhood of Electrical Workers, 443 F. Supp. 1182, 1187 (N.D. Ga. 1977). 
*Fed.R.Civ.P. 26(b)(2). 

317d. 33(b)(4). 

*°Td. 26(e)(2). 

33 Td. 30(b)(5). 


34n re Bankers Trust Co., 61 E3d 465, 469 (6th Cir. 1995); Searock v. Stripling, 736 F.2d 650, 653 (11th Cir. 1984); Prokosch v. Catalina Lighting 
Inc., 193 ER.D. 633, 636 (D. Minn. 2000); Burton Mechanical Contractors Inc. v. Foreman, 148 F.R.D. 230, 236 (N.D. Ind. 1992); Henderson v. 
Zurn Industries, 131 ER.D. 560, 567 (S.D. Ind. 1990); Bowman v. Consolidated Rail Corp., 110 ER.D. 525, 526 (N.D. Ind. 1986). 

35 McAuslin v. Grinnell Corp., 1999 WL 24617, *2 (E.D. La. Jan. 19, 1999); Sithon Maritime Co. v. Holiday Mansion, 1998 WL 182785, *6 (D. Kan. 


Apr. 10, 1998). See also Camden Iron and Metal v. Marubeni American Corp., 138 F.R.D. 438, 441 (D. N.J. 1991) (quoting Henderson v. Zurn 
Industries Inc., 131 E.R.D. at 567). 
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Rule 34(b) requires the opposing party to object or file a written response which “shall state, with respect to each item 
or category, that inspection and related activities will be permitted as requested.” Many lawyers fail to file the required 
response; they assume that actual production is all that is required. Insist on a written response showing what is being 
produced and what is not produced; this should protect you against the later appearance of a document not previously 
produced. If your request was drafted with care, you may be able to exclude from evidence surprise documents clearly 
encompassed within its terms. The response may also indicate that requested documents do not exist—a fact that may 
be quite significant in establishing an element of your case such as arbitrary action or negligence.” Follow up on 
requests for admission confirming the nonexistence of the documents. 

The response to a request for production may be an objection or a motion for a protective order.” If the objection 
includes that the requests are burdensome or unduly intrusive, the court is likely to balance the need for the information 
by the party seeking discovery with the harm to the party opposing it. If only the expense of copying documents is 
involved, you may offer to do the copying. If the expense is related to reviewing the respondent's files, you may again offer 
to undertake the review. 

Conversely you may receive objectionable discovery requests. Ordinarily your response to improper requests for pro- 
duction, requests for admission, and interrogatories should be to object, specifying your grounds with precision. You 
should rarely find it necessary to move for a protective order. 

Occasionally parties respond to a request for production by turning over a large volume of unreviewed, unsorted 
materials and documents as a form of obstruction or harassment. Because Rule 34 requires the producing party to sort 
or label documents to correspond with the request, the production of a mass of unsorted material violates the rule.” If 
this happens, you should move to compel discovery under Rule 37(d). Although most trial courts prefer not to supervise 
the discovery process actively, production that clearly violates the obligation to particularize a response should lead to 
relief. Confronted with a respondent who has foisted a huge mound of unsorted materials upon the requesting party, a 
court should order the respondent to particularize the response and may ultimately impose sanctions on a party 
who fails to do so.” 

The ultimate goal of production is to generate admissible evidence. Although parties customarily stipulate to the 
authenticity of documents that they produce, authenticity or source is sometimes in doubt. In such a case, the requesting 
party may later submit requests for admission to establish authenticity, simplifying the admission of those documents 
into evidence.“ Documents can also be authenticated at a deposition. 

As with initial disclosures and interrogatories, a party and his attorney have a duty to supplement or correct responses 
to requests for documents “if the party learns that the response is in some material respect incomplete or incorrect and if 
the additional or corrective information has not otherwise been made known to the other parties during the discovery 
process or in writing?“ Production of documents from a nonparty requires the use of the subpoena procedure set forth 
in Rule 45(a)(1)(C). 


3. Requests for Admission 

Requests for admissions issued pursuant to Federal Rule of Civil Procedure 36 are a useful but often underused tool. 
They are not principally discovery devices but rather a means to define and limit the matters in controversy between the 
parties.“ They are intended to relieve the parties of the time and cost of proving facts that will not be disputed at trial. To 
be useful, requests for admissions must be precise. They must be phrased in such a way as to be admitted or denied. 


Eg., a request for production of all documents that constitute the administrative record would reveal that agency action was arbitrary if the 
record did not contain documents that should have formed the basis of the agency decision. 


37 See, e.g., Badalamenti v. Dunham’ Inc., 896 F.2d 1359, 1362 (Fed. Cir.), cert. denied, 498 U.S. 851 (1990). 
38 Rothman v. Emory University, 123 F.3d 446, 455 (7th Cir. 1997). 


In Consolidated Equipment Corp. v. Associate Commercial Corp., 104 E.R.D. 101, 103 (D. Mass. 1985), the court held that dismissal was an 
appropriate sanction when the plaintiff responded to a request for production merely by offering to permit the defendant to inspect undiffer- 
entiated records contained in forty-seven feet of files. 


“The admission overcomes objections relating to authenticity, best evidence, and hearsay. 
“Fed. R. Civ. P. 26(e)(2). 
42 See, e.g., Russo v. Baxter Healthcare Corp., 51 F. Supp. 2d 70, 79 (D.R.L 1999). 
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They may cover facts or mixed questions of fact and law, but not pure questions of law.“ Authority is split as to whether 
requests for admission seeking interpretations of documents are improper.“ 

Although documents produced in response to a request for production can sometimes be authenticated through use of 
the party’s written reply, the better practice is for the discovering party to request that authenticity be admitted. A request 
for admission may relate to origin, authenticity, accuracy, or contents of the document. Rule 36(b) states: “Any matter 
admitted under this rule is conclusively established unless the court on motion permits withdrawal or amendment of the 
admission.” Such permission is occasionally granted.“ A request for admissions that is not answered within thirty days 
after service of the request is deemed admitted.”° 

The rule further provides that “an answering party may not give lack of information or knowledge as a reason for fail- 
ure to admit or deny unless the party states that the party has made reasonable inquiry and that the information known 
or readily obtainable by the party is insufficient to enable the party to admit or deny?“ The propounding party may 
move to compel more responsive answers if unsatisfied with the responses given. Unlike interrogatories, the number of 
requests for admission is not limited by the federal rules but may still be limited by local court rule. Such a limit is rarely 
imposed; the number may also be limited by court order, but again this is unusual.“ 


E DEPOSITIONS 


Since December 2000, Federal Rule of Civil Procedure 30(a)(2)(A) has limited to ten the number of depositions which 
may be taken by the plaintiffs or by the defendants without leave of court. 


1. In General 

The rule further limits a deposition to one day of seven hours of actual deposition time (excluding breaks) unless the 
parties otherwise agree or the court allows additional time “if needed for a fair examination of the deponent or if the 
deponent or another person, or other circumstance, impedes or delays the examination.” As a result, the deposing party 
is advised to send to the witness or her attorney documents to review in advance of the deposition. If the witness fails to 
do her homework, or if a witness stonewalls, this may be grounds for asking for an extension of the time limit or sanc- 
tions or both. Similarly you should ask the deponent to hand over subpoenaed documents in advance of the deposition 
and note that this may alleviate the need to exceed the time limit. According to the Advisory Committee Notes, when 
organizations are deposed pursuant to Rule 30(b)(6), each person designated as a witness is subject to a separate seven- 
hour time limit on his deposition.” 

Depositions can be enormously helpful but are expensive. Unlike other discovery tools, depositions may be taken of 
any witness, and, unlike answers to interrogatories and requests for production, responses in depositions come directly 
from witnesses or parties, without screening or filtering by opposing counsel. Testimony during a deposition is under 
oath and may be used on a motion for summary judgment or as evidence or for impeachment at trial. Since a deposition 
may be accompanied by a subpoena duces tecum, it is a method of document discovery from nonparty witnesses.” 


3 See, e.g., United States v. Block 44, 177 ER.D. 695, 695 (D. Fla. 1997); Lakehead Pipe Co. v. American Home Assurance, 177 E.R.D. 454, 458 
(D. Minn. 1997). 


“Compare, e.g., Bausch & Lomb Inc. v. Alcon Laboratory Inc., 173 ER.D. 367, 377 (W.D.N.Y. 1995), with Booth Oil v. Safety-Kleen Corp., 194 
ER.D. 76, 80 (W.D.N.Y. 2000). 


See, e.g., Rolscreen Co. v. Pella Products Inc., 64 F.3d 1202, 1209 (8th Cir. 1995). 
“Fed. R. Civ. P. 36(a). 

“Id. See also United States v. Taylor, 166 ER.D. 356, 363 (M.D.N.C. 1996). 

“Fed. R. Civ. P. 26(b)(2). 

“Td. 30(4)(2). 

5 Advisory Committee Note to the 1993 Amendments to Fed R. Civ. P. 30. 

`l Fed. R. Civ. P. 45(a)(1)(C). 
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2. Taking Depositions 

Depositions are arranged by preparing a notice of deposition—a standard form designating the location and time for the 
deposition. To avoid scheduling conflicts, consult opposing counsel to determine an agreeable time. When deposing a 
party, a subpoena is not required; service of the notice on opposing counsel is all that is necessary. If the party is a corpo- 
ration or governmental entity and you are unsure whom to depose, you can instruct the party to designate witnesses with 
knowledge of the areas into which you propose to inquire.” 

When deposing a nonparty witness, obtain a subpoena and notify the other parties. You may issue the subpoena in 
the name of the court in which the action is pending if you are admitted to practice in that district. When the deposition 
is to be taken in another district, you may issue the subpoena in the name of the court in that district, provided that you 
are admitted in the district in which the action is pending.” Serve the subpoena and a copy of the notice, with a check 
to cover witness fees and travel costs, on the witness to be deposed (service on the witness’ attorney is not sufficient).”* 
According to the great weight of authority, you must pay these expenses even when the plaintiff is proceeding 
in forma pauperis.” 

Select a court reporting service for a stenographer. Although some jurisdictions permit tape recording, and counsel 
may stipulate to a tape recording to be transcribed by one of the attorney’s secretaries to save expense, this practice rarely 
works well. The best recourse is to employ a reporter and then to order only necessary portions of the transcript. If you 
intend to order less than the complete transcript, you must organize your questions to cover all aspects of a particular 
subject at the same time. Depositions may also be videotaped, but this is rarely done unless the deposition is intended as 
trial testimony. A videotaped deposition is more effective as evidence than having a transcript read in court, but live testi- 
mony will best hold the fact finder’s attention. 

Depositions typically take place in the office of the deposing party’s attorney. However, the deposition of a corporation 
by its agents and officers should ordinarily be taken at its principal place of business, subject to considerations of 
expense.” A number of reporting services and courthouses have facilities for depositions; these may be more convenient 
and a more authoritative setting. When you request a party to bring documents to the deposition, subpoena a witness to 
appear with records. If you want a witness to have ready access to records, you may prefer to take the deposition at the 
witness’ office. A request rather than a subpoena is sufficient to require a party to bring documents to a deposition. 
However, the thirty-day time period of Rule 34 applies to such a request under Rule 30(b)(5). To avoid the potential delay, 
you can issue a subpoena duces tecum even to a party.” Sequestration of witnesses during a deposition is no longer the 
norm. Other witnesses may attend unless a specific showing of harm is made.” 

In preparing for a deposition, you must begin by defining your objectives. Is your primary goal to determine what the 
witness knows? To learn the details of the adversary’s case in order to prepare better to rebut it? To commit the witness to 
testimony favorable to your position in order to prepare a record for summary judgment? Whatever your goal, you should 
prepare for the deposition by outlining a series of questions or areas of inquiry, checking off each question or area as you 
cover it. Do not, however, fall into the trap of asking only questions developed in advance; you must listen carefully dur- 
ing the deposition. Inevitably the answers you get will suggest questions that you did not think of before the deposition. 

Most depositions open with two sets of preliminary rituals. The first concerns stipulations, some of which may vary 
with local practice. Some attorneys are in the habit of proposing stipulations which are already mandated by federal rule 
unless otherwise stated, such as waiver of irregularities in the notice and disqualification of the officer before whom the 
deposition is taken.” If the opposing party is requesting the “usual stipulations,” be sure to ask, at the outset, precisely 
what is encompassed by them. Stipulations may also waive the witness’ right to read and sign the transcript before it is 
submitted to the court. Federal Rule of Civil Procedure 30(e) requires review of the transcript by the witness only if that 


**Td. 30(b)(6). 

53 Potomac Electrical Power Co. v. Electric Motor Supply Inc., 190 ER.D. 372, 380 (D. Md. 1999). 

Fed. R. Civ. P. 45(b)(1); 28 U.S.C. $1821. 

55 See 9A CHARLES A. WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE AND PROCEDURE § 2454 (2d ed. 1994). 

See 8A id. § 2112 at 81-85. 

*” See id. § 2108. 

8 See, e.g., Jones v. Circle K. Stores Inc., 185 ER.D. 223, 223 (M.D.N.C. 1999); Tuszkewicz v. Allen Bradley Co., 170 ER.D. 15, 16 (E.D. Wis. 1996). 
Fed. R. Civ. P. 32(d). 
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is requested by a party before completion of the deposition. Do not permit your own witness to waive review and signa- 
ture because doing so may prevent him from amending, correcting, or revising by affidavit his testimony before trial.” 

The second preliminary but very important ritual is for the deposing attorney to state certain ground rules to the wit- 
ness. You should introduce yourself and indicate the party whom you represent. After the reporter swears the witness, 
explain to the witness on the record that the testimony is under oath and must be both accurate and complete. Instruct 
the witness that if the witness does not understand a question, the witness should say so in response, and you will 
rephrase the question. Similarly the witness should be advised to explain or clarify any answer that the witness feels 
needs explanation or clarification. This not only helps prevent embellishment of testimony at trial but also may give you 
leads for additional inquiry. Explain to the witness that an answer must be given by spoken words and not simply by a 
gesture, nod, or “mmhmm.” Ask whether there is any reason why the deponent cannot testify fully and accurately. 

Experience teaches that depositions are best conducted in an accommodating, friendly manner. The best deposition is 
one in which the witness cooperates. A hostile, abrasive, or overbearing manner discourages cooperation. A confused, 
interrupted, belligerently conducted deposition does not generate a useful transcript. Moreover, it solidifies hostilities and 
may impede settlement. 

Do not settle for ambiguous answers; follow up and insist on an answer. Remember that a reporter cannot transcribe 
accurately when several people speak simultaneously. Do not allow attorneys to answer questions in the guise of an 
objection, thus testifying in place of the deponent. The informal setting of a deposition often leads to going “off the 
record” more often than in a courtroom, with the result that valuable information may not be recorded. To assure the pro- 
duction of a useful transcript, be cautious about going off the record. 

The first objective in most depositions is to discover what the witness knows. To further that objective, begin the depo- 
sition much like an interview: start by having the witness identify herself, her position, background, and involvement and 
detail what she did or experienced relevant to the case. Inquire of the witness’ knowledge about other witnesses, the par- 
ties generally, and potential sources of evidence. After allowing the witness to give narrative answers to questions framed 
to elicit elaboration, you should go back through the testimony, pinning down dates, locations, persons present, docu- 
mentation, and other ways of fixing the testimony and using it as a source for further investigation or discovery. Only 
then should you seek, if at all, to confront the witness with adverse examination, particularly that which develops motive 
or exposes hostility. Along the way, acquaint the witness with matters developed previously through discovery or pro- 
duced by the witness in response to a subpoena duces tecum. Ask the witness to identify the matters, agree with and sub- 
stantiate them, or indicate her inability to do so and explain why. 

Mark in advance all documents you intend to use during a deposition. Whenever possible, have three sets of marked 
documents—one for the witness, which the reporter should retain, one for opposing counsel, and one for yourself. To 
ensure that the transcript is clear, always refer to documents by their exhibit number. 

Objections to the competency, relevancy, or materiality of testimony can but need not be made during a deposition; 
they can be raised later at trial. The only objections waived if not made during the deposition are those relating to the 
form of questions, privilege, and errors that could have been corrected during the deposition itself.°' Because objections 
are preserved for trial, the deposing attorney should seek during the deposition to respond, if possible, to the objection by 
curing any defect, such as a defect regarding the form of the question. An objection not cured precludes the use of the 
answer at trial. 

Some attorneys engage in obstructive behavior, particularly with young opposing counsel. You have to cope with 
harassment by opposing counsel in order to prevent interference with your ability to elicit appropriate testimony from the 
witness. Rule 30(d) provides: “Any objection during a deposition must be stated concisely and in a non-argumentative 
and non-suggestive manner. A person may instruct a deponent not to answer only when necessary to preserve a privi- 
lege, to enforce a limitation directed by the court, or to present a motion under Rule 30(d)(4).”” An attorney is prohibited 
from attacking every question posed by opposing counsel so as to prevent elicitation of any meaningful testimony from 
the witness and is prohibited from coaching the witness.‘ However, for an attorney to raise objections that are not 


8 See, e.g., Rios v. Bigler, 67 F.3d 1543, 1552 (10th Cir. 1995); Blackthorne v. Posner, 883 F. Supp. 1443, 1451 (D. Or. 1995). 
6l Fed, R. Civ. P. 32(d)(3)(B). 

8 See McDonough v. Keniston, 188 ER.D. 22, 24 (D.N.H., 1998). 

6 Odone v. Croda International PLC, 170 ER.D. 66, 68 (D.D.C. 1997). 


FEDERAL PRACTICE MANUAL FOR LEGAL AID ATTORNEYS 


137 


138 


CHAPTER 6 Pretrial and Trial Practice 


waived by not being made is not per se improper. A witness and his lawyer are not permitted to confer at their pleasure 
during the witness’ testimony except to determine whether to assert a privilege.” 

Personal remarks and ad hominem attacks on opposing counsel are inappropriate and may be sanctioned.” The 
witness’ own lawyer has no proper need to act as an intermediary, interpreting questions.” If necessary, a judicial ruling 
seeking a protective order or a motion to compel may be obtained, although only at the expense of interrupting or 
delaying the deposition.” The federal magistrate or judge assigned to the case (or in the district in which the deposition 
is held) often makes herself available to resolve these types of disputes, sometimes by telephone. In some jurisdictions, 
however, interrupting a deposition to move to compel may delay the deposition for weeks or months as you await a 
ruling.” If possible, learn the local practice from other counsel or the judge’s clerk before deciding whether to 
interrupt a deposition. 


3. Defending Depositions and Preparing Witnesses 


The four key steps to follow in order to prepare a witness for deposition are: (1) Review your entire file, not just the 
pleadings, to anticipate questions that the witness will be asked. (2) Meet with the witness to review the deposition 
process, including the preliminaries and breaks, the facts, documents about which you expect her to be asked, and the 
questions that you expect will be asked, including the most difficult issues which are likely to be covered. (3) If the wit- 
ness is shaky or would feel more comfortable, have another attorney conduct a mock cross-examination of the witness. 
Try to keep this practice session as formal as possible, and use a tape recorder to simulate the presence of a court 
reporter. (4) Advise the witness how to dress for and conduct herself during the deposition. A sample set of instructions 
is set forth below.” 

Instructing a witness not to answer a question should rarely be necessary. Except when the inquiry intrudes into 
privileged areas, or when the inquiry is both irrelevant and embarrassing, simply object and permit the witness to 
answer. If a witness is instructed not to answer, the deposition may proceed to other matters; deposing counsel can seek 
an order compelling discovery from the court later. Alternatively the deposition may come to a halt while such relief is 
being sought, to resume at a subsequent time if a magistrate judge is not promptly available. This is rare; interrupting 
the deposition is necessary only where the objection precludes all useful inquiry or where the witness will soon 
become unavailable. 

The strategic use of legitimate objections may be highly useful even if the objection would not be waived by not being 
made. As noted above, this is not per se improper, although at some point it could become abusive. An objection may sig- 
nal to the witness to be cautious before responding to the question or may give her an opportunity to think through her 
answer more carefully before giving it. On the other hand, advocates can also signal a weakness in their case by pointedly 
objecting to a line of questioning. 


“Hall v. Clifton Precision, 150 ER.D. 525, 528-30 (E.D. Pa. 1993). 

© Van Pilsum v. Iowa State University of Science and Technology, 152 ER.D. 179, 180 (S.D. Iowa 1993). 
°° lohnson v. Wayne Manor Apartments, 152 F.R.D. 56, 59 (E.D. Pa. 1993). 

87 See, e.g., Quantachrome Corp. v. Micromeritics Instrument Corp., 189 F.R.D. 697, 700 (D. Fla. 1999). 
Fed. R. Civ. P 30(4)(4). 


©The following is a sample set of instructions: (1) Never speculate or guess. (2) Do not volunteer any information; answer only the question 
asked. (3) Do not get angry or emotional—you will not think as clearly. (4) Just answer the question that is asked. (5) Do not anticipate the 
question. (6) Wait until opposing counsel finishes his question. (7) If you do not remember, say so. (8) Ask to look at a document if you are 
asked questions about it. (9) If asked to look at any document, read the whole thing. (10) Even if asked for an estimate, do not guess. (11) 
Never answer just “yes” or “no” if you want to explain. (12) Do not try to be funny or witty—this is a formal proceeding. (13) Listen to my 
objections—they are made for a reason. (14) Beware of opposing counsel’s friendliness—do not drop your guard. (15) Try not to give 
absolute, definitive answers. E.g., avoid words such as “never” or “always” if there is any doubt. Better: “That’s all I can remember at this time.” 
(16) Treat opposing counsel with respect even if you do not like him. (17) Come to the deposition well groomed. (18) Beware of an inade- 
quate summary of your testimony by opposing counsel. (19) Do not feel like you have to prove your case at the deposition. (20) Pause before 
answering to give yourself time to think. 
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In defending a deposition of your client or of a friendly witness, you must also decide whether to ask questions at the 
conclusion of direct examination. Although many lawyers, reasoning that explanations or rehabilitation may be offered at 
trial, forgo “redirect” of their witnesses, you should not automatically decline this opportunity. Whenever the examination 
of your witness produces damaging testimony that can be explained, obtain the explanation in redirect. A later explana- 
tion is not precluded, but it is more easily dismissed as the work of the lawyer than one elicited during the deposition on 
the very same day as the apparently damaging statement. Waiting until trial to rehabilitate your witness is particularly 
hazardous for two reasons. First, an explanation offered at trial, after your witness has been impeached or even in antici- 
pation of impeachment, may look contrived. Second, before trial, the deposition of your witness may become part of an 
adverse motion for summary judgment. Should that happen, your witness will have no other opportunity to testify, 
although an explanatory affidavit may be permissible, at least if the witness noted a correction on his “errata sheet? 

An errata sheet presents the next best chance, apart from changes made at the deposition itself, for a witness to amend 
his testimony. An errata sheet may be created by the witness when the transcript is submitted to him for review, but, 
under Rule 30(e), submission to the witness occurs only if it is affirmatively requested by the deponent or a party before 
completion of the deposition. Rule 30(e) also permits the deponent to make “changes in form or substance” in his tran- 
scribed testimony. To be effective, however, the changes must be supported by reasons and must be made within thirty 
days of submission of the transcript to him.” The changes are appended to the deposition, although the original testimo- 
ny stands as well. Again, however, this approach will be less convincing to the trier of fact than testimony amended at the 
time of the deposition. 

In the event that the deposing attorney conducts the deposition “in bad faith or in such manner as unreasonably to 
annoy, embarrass, or oppress the deponent or party,’ you may seek a protective order under Federal Rule of Civil 
Procedure 30(d)(4). 


4. Depositions of Organizations 


The foregoing rules and principles apply fully to depositions of organizations. Pursuant to Rule 30(b)(6), such deposi- 
tions are where the person being deposed is to testify “as to matters known or reasonably available to the organization” 
For example, once an organization designates a witness on its behalf, the scope of the inquiry is governed only by the 
general scope of discovery, and is not limited to the specific areas identified in the notice of deposition.” Indeed, in one 
respect, organizations producing 30(b)(6) witnesses have a greater responsibility than other parties. The party respond- 
ing to a 30(b)(6) deposition notice “must prepare deponents by having them review prior fact witness deposition testi- 
mony as well as documents and deposition exhibits?” Even if the documents are voluminous and the review of those 
documents would be burdensome, the deponents are still required to review them in order to prepare themselves to be 
deposed.” Such preparation is necessary because the individuals so deposed are required to testify to the knowledge of 


the corporation, not merely to their own.” 


Fed. R. Civ. P. 30(e). See 8A WRIGHT & MILLER, supra note 55, § 2118. 


71 See, e.g., Detoy v. City of San Francisco, 196 F.R.D. 362, 367 (N.D. Cal. 2000); Cabot Corp. v. Yamulla Enterprises, 194 F.R.D. 499, 499 (M.D. Pa. 
2000). 

” Calzaturficio v. Fabiano Shoe Co., 201 ER.D. 33, 37 (D. Mass. 2001) (citing Prokosch v. Catalina Lighting Inc., 193 ER.D. 633, 639 (D. Minn. 
2000)). See also Bank of New York v. Meridien Biao Bank Tanzania, Ltd., 171 ER.D. 135, 151 (S.D.N.Y. 1997) (deponent must be prepared “to 
the extent matters are reasonably available, whether from documents, past employees, or other sources”); United States v. Taylor, 166 ER.D. 
356, 361 (M.D.N.C. 1996). 

7 prokosch, 193 ER.D. at 638 (“the burden upon the responding party, to prepare a knowledgeable Rule 30 (b)(6) witness, may be an onerous 
one, but we are not aware of any less onerous means of assuring that the position of a corporation that is involved in litigation, can be fully 
and fairly explored”). 

77d. at 638 (a corporation must prepare its deponents “so that they may give complete, knowledgeable and binding answers on behalf of the 
corporation”); Taylor, 166 ER.D. at 361 (“the designee [under Rule 30(b)(6)] must not only testify about facts within the corporation's 
knowledge, but also its subjective beliefs and opinions. ... The corporation must provide its interpretation of documents and events”). 
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G. ELECTRONIC DISCOVERY 


Document discovery includes “data compilations from which information can be obtained, translated if necessary, by the 
respondent through detection devices into reasonably usable form?” Without clear direction in Federal Rule of Civil 
Procedure 34, the courts have struggled with whether producing computer files in hard copy or producing them in an 
electronic form navigable by the recipient is sufficient.” Deleted computer files, whether they be emails or otherwise, are 
discoverable.” The procedure utilized to permit one party to attempt to resurrect data deleted from the other’s computer 
equipment may vary. Some courts require the party seeking discovery first to submit an affidavit from a computer expert 
regarding the feasibility of recovering deleted e-mails without damage to the opposing party’s computer. Subsequently a 
computer expert specializing in the field of electronic discovery may be appointed to create a “mirror image” of the 
defendant’s hard drive. Possibly privileged information must also be protected.”* 

A few cases have also applied rules of reasonableness to the issues of who should bear the burden and cost of recon- 
structing lost data and how to protect privacy concerns.” The question of who is to pay the expense of electronic discov- 
ery was recently the subject of several rulings. One such ruling, Zubulake v. UBS Warburg, is particularly noteworthy and 
may be followed by other courts.® In Zubulake the court outlined seven factors (in order of importance) to determine 
which party would bear the cost of electronic discovery: (1) the specificity of the request, (2) the availability of informa- 
tion from other sources, (3) the cost of production in relation to the amount in controversy, (4) the cost of production in 
relation to the resources of each party, (5) the ability of each party to control costs, (6) the importance of the issues to the 
case, and (7) the relative benefits to the parties of obtaining the information. 


H. EXPERT DISCOVERY 
»81 


The federal rules “provide for extensive pretrial disclosure of expert testimony?” Federal Rule of Civil Procedure 
26(a)(2)(B) requires parties to disclose the names of their retained trial experts before trial and to give the opposing 
party a written report, prepared and signed by the expert witness. The report is required to be comprehensive. It must 
contain “a complete statement of all opinions to be expressed by the expert and the basis and reasons therefor, along 
with “the data or other information considered by the witness in forming the opinions,’ exhibits, the expert’s qualifica- 
tions (including publications) and compensation, and a listing of expert testimony during the preceding four years.” The 
disclosures “shall be made at the times and in the sequence directed by the court,’ but at least ninety days before trial if 
not otherwise directed." However, the parties have an additional thirty days to disclose expert evidence intended solely 


Fed. R. Civ. P. 34(a). 


6 See, e. g., Richard L. Marcus, Complex Litigation at the Millennium: Confronting the Future: Coping with Discovery of Electronic Material, 64 
LAW AND CONTEMPORARY PROBLEMS 253 (2001). 

7 See, e, g. Rowe Entertainment Inc. v. William Morris Agency, 205 ER.D. 421, 427 (S.D.N.Y 2002) (stating that “[e]lectronic documents are no 
less subject to disclosure than paper records,’ and only questioning who should bear the cost of such discovery, particularly for backup tapes 
and deleted e-mails); McPeek v. Ashcroft, 202 ER.D. 31, 34 (D.D.C. 2001); Kleiner v. Burns, 2000 WL 1909470 (D. Kan. Dec. 15, 2000) (noting 
that Rule 26(a)(1)(B) requires description and categorization of computerized data, including deleted e-mails, and stating that “[t]he disclos- 
ing party shall take reasonable steps to ensure that it discloses any backup copies of files or archival tapes that will provide information 
about any ‘deleted’ electronic data”); Simon Property Group L.P. v. mySimon Inc., 194 ER.D. 639, 640 (N.D. Ill. 2000); Playboy Enterprises v. 
Welles, 60 F. Supp. 2d 1050, 1053 (S.D. Cal. 1999). 

78 See, e.g., Simon Property Group, 194 ER.D. at 641-42; Playboy Enterprises, 60 F. Supp. 2d at 1055. 

7 See, e.g., Rowe Entertainment Inc., 205 ER.D. at 431(“Thus, since there has been no showing that the defendants access either their backup 
tapes or their deleted e-mails in the normal course of business, this factor tips in favor of shifting the costs of discovery to the plaintiffs.”); 
McPeek, 202 ER.D. at 34 (ordering limited efforts at recovery of deleted data in order to assess the recoverability of relevant information, in 
light of the cost of such recovery, in order to determine the scope of further efforts); Playboy Enterprises, 60 F. Supp. 2d at 1053 (stating that 
discovery of electronic data is appropriate, and the only concern is that “the producing party be protected against undue burden and expense 
and/or invasion of privileged matter”). 

*°Zubulake v. UBS Warburg, 02 Civ. 1243 (SAS) 2003 U.S. Dist. LEXIS 7940 (S.D.N.Y. May 13, 2003). 

81 Thibeault v. Square D Co., 960 F.2d 239, 244 (1st Cir. 1992). 

82 See, e.g., Pacamor Bearings Inc. v. Minebea Co., 918 F. Supp. 491, 508 (D.N.H. 1996). 
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to contradict or rebut evidence on the same subject matter identified in another party’s disclosures.** The “automatic 
sanction” for a violation of Rule 26(a)’s disclosure requirements is preclusion of the expert’s testimony." 

In some cases, a thorough report may eliminate the need for the deposition of an expert. However, the deposition per- 
mits far greater exploration of any weaknesses in the witness's background, knowledge, and opinions.” If a deposition is 
desired and you are able to afford the significant expense entailed, you may schedule it as soon as the expert is identified 
and the report given.” By contrast, a party may seek discovery from experts who are merely retained or specially 
employed in anticipation of litigation or preparation for trial and who are expected to testify only as provided in Rule 
35(b) or upon a showing of exceptional circumstances.** 

Matters considered by experts, including documents given by counsel to the expert and the expert’s draft reports, are 
generally disclosable in their reports and discoverable. Draft reports may be discoverable even if they contain comments 
of nontestifying, consulting experts.” They are discoverable as well even if they have counsel’s comments.” District 
courts disagreed as to the discoverability of communications between counsel and experts in general.” Counsel’s own 
notes of her communications with an expert are generally viewed as nondiscoverable work product.” If, however, coun- 
sel’s notes are furnished to the expert, the trend seems to be to override even core opinion work product privilege and 
compel discovery of the attorney-expert communication.” Extreme caution should therefore be exercised before sending 
the expert anything in writing, whether by e-mail or otherwise. As with other discovery, timely supplementation of expert 
disclosures is required pursuant to Federal Rule of Civil Procedure 26(e)(1). Supplementation of an expert report on the 
eve of trial is not permitted unless justified by good cause.”* 


I. THE Uses OF DISCOVERY 

Information learned in discovery frequently suggests amending your pleadings to add new claims or parties. When infor- 
mation gathered during discovery supports new claims, new parties, or new relief, amend or supplement your pleadings. 
Occasionally discovery suggests that a claim is no longer viable or that a party should be voluntarily dismissed. In that 
event, file an appropriate document pursuant to Federal Rule of Civil Procedure 41(a). 

More typically the point of discovery is to generate usable evidence. Evidence from discovery may be particularly valu- 
able in connection with preliminary injunctive relief and summary judgment. Although preliminary injunctions may 
require testimony offered in court, they are sometimes granted or denied because of documentary evidence including 
depositions or responses to requests for production.” 


id. 26(a)(2)(C). See, e.g., Dixon v. Certainteed Corp., 168 ER.D. 51, 54 (D. Kan. 1996). 


* advisory Committee Notes to the 1993 Amendments to the Fed. R. Civ. P. See also Fed. R. Civ. P. 37(c)(1); Nutra Sweet Co. v. X-L Engineering 
Co., 227 F.3d 776, 785 (7th Cir. 2000); LaMarca v. United States, 31 F. Supp. 2d 110, 122-23 (E.D.N.Y. 1998); Fund Commission Service II Inc. v. 
Westpac Banking Co., 93 Civ. 8298 (KTD) (RLE), 1996 WL 469660 at *3 (S.D.N.Y. Aug. 16, 1996); see also 8A Wright & Miller, 
supra note 55, § 2031.1. 


* See Advisory Committee Notes to the 1993 Amendments to Fed. R. Civ. P. 26. 
37 See Fed. R. Civ. P. 26(b)(4)(A). 


88 See, e.g., Ross v. Burlington Northern Railroad Co., 136 F.R.D. 638, 638 (N.D. Ill. 1991); In re Shell Oil Refinery, 132 ER.D. 437, 440 (E.D. La. 
1990). 


® Trigon Insurance v. United States, 204 F.R.D. 277, 282 (E.D. Va. 2001). 
Weil y, Long Island Savings Bank, 206 ER.D. 38, 39 (E.D.N.Y. 2001). 


°’! Compare, e.g. Karn v. Ingersoll Rand, 168 ER.D. 633, 639 (N.D. Ind. 1996) (discoverable), with Haworth Inc. v. Herman Miller Inc., 162 ER.D. 
289, 292 (W.D. Mich. 1995) (not discoverable). 


2 See, e.g., B.C.E Oil Refinery v. Consolidated Edison Co, 171 ER.D.57, 66-67 (S.D.N.Y. 1997). 
See, e.g., Barna v. United States, No. 85-C6552, 1997 U.S. Dist. Lexis 10853, at *8 (N.D. Ill. July 18, 1997). 


See, e.g., Sheek v. Asia Badger Inc., 235 F.3d 687, 694 (1st Cir. 2000); Reliance Insurance v. Lousiana Land and Exploration Co., 110 F.3d 253, 
257 (5th Cir. 1997). 


Fed. R. Civ. P 65(a)(2). 
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By contrast, motions for summary judgment are considered exclusively on documentary evidence. Although Rule 56 
speaks of affidavits submitted in support of or in response to the motion for summary judgment, in practice parties 
often rely extensively on depositions. Local practice may vary as to whether filing the transcript of the entire deposition 
is necessary; attaching excerpts to the motion for summary judgment or the memorandum in opposition is more 
frequently permissible. 

Discovery by or from you sometimes facilitates settlement. The opposing party may be induced to settle in order to 
avoid the effort, expense, and possible embarrassment of responding to your discovery requests. When you respond to 
discovery and show the strength of your case, the opposing party may also be encouraged to settle. 

Discovery is especially valuable in preparing for and conducting a trial. A deposition may be used to impeach a wit- 
ness or may be offered into evidence as the testimony of a party, or of a witness who is unavailable for trial.” When 
offered to impeach the testimony of a witness, deposition testimony is admissible as substantive evidence rather than 
simply as evidence of the witness's lack of credibility.” Requests for production and interrogatories also generate trial 
evidence, and requests for admission may pare down the issues which must be tried. 


J. SHIFTING COSTS OF DISCOVERY 


Depositions can be expensive due to stenographers’ fees, videotaping costs, the fee of any expert whom you depose, and 
transportation and lodging for you to attend out-of-state depositions or to bring a witness to the deposition. In federal 
court only one part of these deposition costs may be taxed in favor of the prevailing party.’* Pursuant to Federal Rule of 
Civil Procedure 54(d), this part consists of “fees of the court reporter for all or any part of the stenographic transcript 
necessarily obtained for use in the case.” Taxation of such fees is permitted, and the concept of “necessarily obtained” 
gives the court substantial discretion to award or refuse to tax costs. Very generally these fees for a deposition are taxed as 
costs when the deposition is received in evidence.'”” They also are so taxed when used in support of a successful motion 
for summary judgment." 


K. PROTECTIVE ORDERS 


Protective orders may be sought in different contexts and with varying goals. In general, protective orders may be granted 
to avoid undue embarrassment, oppression, or expense, to protect private matters, and to protect trade secrets.'”’ Before 
seeking such an order, the movant is required by this rule to confer with the opposing party in an effort to resolve the dis- 
pute without court action. If this effort is unsuccessful, the movant has the burden to show why— including a particular 
and specific demonstration of fact as distinguished from stereotyped and conclusive statements—a protective order is 
necessary.” The decision to enter a protective order is within the court's discretion.'™* 

Protective orders are sometimes sought to avoid producing responsive information completely.’ Other times, particu- 
larly in the context of document production, protective orders are sought not to foreclose discovery but to prohibit fur- 


105 


Td, 32(a). 
Fed. R. Evid. 801(d)(1)(A). 


**There is an extensive body of case law on who is a “prevailing party.’ See 10 CHARLES A. WRIGHT ET AL, FEDERAL PRACTICE AND PROCEDURE 
§ 2667 (3d ed. 1998). The Legal Services Corporation (LSC) restrictions concerning attorney fees to do not apply to costs. 45 U.S.C. 
§ 1642.2(b)(4). 


928 U.S.C. § 1920(2). 


100 coe, e.g., Templeman v. Chris Craft Corp., 770 F.2d 245, 249 (1st Cir.), cert. denied, 474 U.S. 1021 (1985); In re Nissan Antitrust Litigation, 577 
E2d 910, 918 (5th Cir. 1978), cert. denied, 439 U.S. 1072 (1979). 


See, e.g., Tilton v. Capital Cities/ABC Inc., 115 E3d 1471, 1474 (10th Cir. 1997); Bathke v. Casey’s General Stores, 64 F.3d 340, 347 
(8th Cir. 1995), 


Fed. R. Civ. P.26(c)). 


103 Gulf Oil Co. v. Bernard, 452 U.S. 89, 102 n.16 (1981); In re Terra International, 134 F.3d 302, 306 (5th Cir. 1998); Securities and Exchange 
Commission v. Dowdell, 175 F. Supp. 2d 850, 854 (W.D. Va. 2001); Reed v. Bennett, 193 ER.D. 689, 691(D. Kan. 2000). 


Thomas v. International Business Machines, 48 F.3d 478, 482 (10th Cir. 1995). 
See, e.g., Cockrum v. Johnson, 917 F. Supp. 479, 481-82 (E.D. Tex. 1996) (letters of prisoner to his daughter). 
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ther disclosure, limit use of the information to the case at hand, or require return of documents at the end of the litiga- 
tion or all three. For example, in Title VII litigation, in which plaintiffs are required to demonstrate pretext, courts cus- 
tomarily allowed wide discovery of personnel files, subject to a protective order requiring that they be maintained in con- 
fidence, utilized only for purposes of the subject litigation, and returned or destroyed at the conclusion of the litigation.’ 
Information shielded from disclosure by the Privacy Act is similarly discoverable only subject to appropriate protective 
orders.'”’ Such orders permanently prohibiting disclosure of documents produced in discovery are frowned upon except 
with respect to trade secrets.'”* As to such secrets, Rule 26(c) of the Federal Rules of Civil Procedure states: “Upon motion 
by a party or by the person from whom discovery is sought ... and for good cause shown” the court may order “that a 
trade secret or other confidential research, development, or commercial information not be revealed or be revealed only 
in a designated way.”’” Such an order may interfere with your ability freely to interview or depose current or former 
employees of an opposing party. 

The general principles regarding protective orders set forth in Rule 26(c) apply, of course, to interrogatories as well. An 
additional objection which may be raised is that an interrogatory is a “contention interrogatory,’ which is an interrogatory 
asking for a description of all facts on which a party bases its contention. Such interrogatories are not per se improper. 
However, answering them may be deferred until the end of discovery.” They may be objectionable as burdensome if 
they seek too much detail." 

With respect to depositions, a protective order may be sought to bar entirely the taking of the deposition or simply to 
limit its scope or duration. Protective orders prohibiting a deposition from being conducted are unusual and require a 
showing of “extraordinary circumstances”! Some courts apply a balancing test, weighing the movant’s proffer of harm 
against the adversary’s significant interest in preparing for trial.''’ A claimed lack of knowledge is not a sufficient ground 
for a protective order.''* Similarly “the fact that the witness has a busy schedule is simply not a basis for foreclosing oth- 
erwise proper discovery.”''* Such orders may, however, be granted in a number of different contexts: 

+ where it clearly appeared that the information sought was wholly irrelevant and could have no possible bearing 


on the issue;'"® 


* as to a high-level corporate executive who lacks unique or superior knowledge of the facts in dispute;'’” 


* where the deposition would necessarily involve attorney work product;''* 


* as to an opposing party’s attorney, except where the party seeking the attorney’s deposition establishes no other means 


to obtain the information except to depose opposing counsel;''” and 
120 


* for high-ranking public officials. 


106 See, e.g., Onwuka v. Federal Express Corp., 178 ER.D. 508, 517 (D. Minn. 1997); Lynch v. Anheuser-Busch Co., 164 ER.D. 62, 68-69 (E.D. Mo. 


1995); Miles v. Boeing Co., 154 ER.D. 112, 115 (E.D. Pa. 1994). 


107 See, e.g., Laxalt v. McClatchy, 809 F.2d 885, 888-89 (D.C. Cir. 1987); Weahkee v. Norton, 621 F.2d 1080, 1082 (10th Cir. 1980); Broderick v. 
Shad, 117 ER.D. 306, 312 (D.D.C. 1987). 


See, e.g., Baxter International Inc. v. Abbott Laboratories, 297 F.3d 544, 548 (7th Cir. 2002); First National Bank of Princeton v. Cincinnati 
Insurance, 178 F.3d 943, 945 (7th Cir. 1999). 


See, e.g., Cuno Inc. v. Pall Corp., 117 ER.D. 506, 508 (E.D.N.Y. 1987). 
Fed. R. Civ. P. 33(c); B. Braun Medical Inc. v. Abbott Laboratories, 155 F.R.D. 525, 527 (E.D. Pa. 1994). 
IBP Inc. v. Mercantile Bank of Topeka, 179 ER.D. 316, 321 (D. Kan. 1998). 


Salter v. Upjohn Co., 593 F.2d 649, 651 (5th Cir. 1979); Prozina Shipping Co. v. Thirty-Four Automobiles, 179 ER.D. 41, 48 (D. Mass. 1998). See 
also 8 WRIGHT & MILLER, supra note 55, § 2037. 


13 cee, e.g., Jennings v. Family Management, 201 ER.D. 272, 275 (D.D.C. 2001). 


"Digital Equipment Corp., 108 ER.D. 742, 744 (D. Ma. 1986); General Star Indemnity Co. v. Platinum Indemnity Ltd., 210 E.R.D. 80, 83 
(S.D.N.Y. 2002). 


CBS Inc. v. Ahern, 102 ER.D. 820, 822 (S.D.N.Y. 1984). 


See 8 WRIGHT & MILLER, supra note 55, § 2037; Rosin v. New York Stock Exchange Inc., 484 E2d 179, 185 (7th Cir. 1973), cert. denied, 415 U.S. 
977 (1984); Securities and Exchange Commission v. Dowdell, No. C99-3055-MWB, 2002 U.S. Dist. Lexis 19980 (W.D. Va. Oct. 11, 2002). 


See, e.g., Thomas v. International Business Machines, 48 F.3d 478, 482 (10th Cir. 1995); Lewelling v. Farmers Insurance of Columbus, 879 F.2d 
212, 218 (6th Cir. 1989); Salter v. Upjohn Co., 593 F.2d 649, 651 (5th Cir. 1979). 


Securities and Exchange Commission v. Rosenfeld, No. 97 CIV. 1467 (RPP), 1997 WL 576021 (S.D.N.Y. Sept. 16, 1997). 
Shelton v. American Motors Corp., 805 F.2d 1323, 1326 (8th Cir. 1986); Simmons Foods Inc. v. Willis, 191 ER.D. 625, 630 (D. Kan. 2000). 
20 United States v. Morgan, 313 U.S. 409, 422 (1941); Rogan v. City of Boston, 267 F.3d 24, 28 (1st Cir. 2001). 
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Once a deposition begins, a protective order may be sought regarding particular questions or conduct.’”! When a 
protective order is sought while a deposition is in progress, the motion may be presented to the court in which the action 
is pending or the court in the district where the deposition is being taken.'” The latter court may, however, elect to trans- 
fer the dispute to the court where the action is pending.'*’ Such a transfer is less likely when the protective order is 
sought by a nonparty who is being deposed." The award of expenses in connection with a protective order is governed 
by Rule 37(a)(4). 


L. MOTIONS TO COMPEL 


Although the rules contemplate cooperative discovery, many lawyers unfortunately practice obstruction. Should you 
encounter late, incomplete, or ambiguous responses, or improper objections to interrogatories, requests for production, 
and requests for admission, you should write a demand for compliance, specifying a short time limit for a reply. If a satis- 
factory reply is not forthcoming within your specified time limit, move under Rule 37(a) to compel discovery and, when 
appropriate, for Rule 37(b) sanctions. Rule 37(a)(2) requires any motion seeking to compel discovery (or to compel Rule 
26(a) disclosures) to include “a certification that the movant has in good faith conferred or attempted to confer with the 
person or party failing to make the discovery in an effort to secure the information or material without court action.” 
Never threaten unless you intend to act; you must show strength when dealing with obstruction or you will encourage 
more obstruction. 

When you move to compel or for sanctions, you must explain clearly and simply what the dispute is about. You should 
begin by setting forth the discovery request, the improper response or objection, and your attempt to resolve the dispute. 
Then explain both why you are entitled to discovery and why the discovery sought is important. Before filing your 
motion, check your local rules, which frequently specify how discovery materials are to be presented to the court in the 
context of motions to compel. 

Trial courts have wide discretion in managing discovery. To obstruction, Rule 37 in general contemplates an escalating 
judicial response, beginning with an order to compel and proceeding through increasingly severe sanctions, such as fines 
or an award of attorney fees.'”” Courts generally are more willing to impose harsher sanctions for violations of their own 
orders, as opposed to preliminary actions obstructing counsel’s discovery attempts. Apart from Rule 37, the court also 
has inherent authority to control the proceedings before it as necessary to the exercise of its judicial function.'”° This 
inherent power encompasses the power to sanction attorney or party misconduct and includes the power to enter a 
default judgment.'”” 

Serious obstruction of discovery may result in an order precluding the admission of certain evidence." Because issue- 
related sanctions are fundamentally remedial rather than punitive and do not preclude a trial on the merits, they do not 
require a heightened standard of proof. Rather, they may be imposed “whenever a preponderance of the evidence estab- 
lishes that a party’s misconduct has tainted the evidentiary resolution of the issue.”'” 

The ultimate sanctions for discovery abuse are the entry of a default judgment against the defendant and dismissal 
with prejudice against the plaintiff. Imposition of these sanctions, however, generally requires a clear record of delay or 
contumacious conduct.'*” Where the guilty party engages in wholesale destruction of primary evidence regarding a num- 


121 Red. R. Civ. P. 30(d)(4). See, e.g., Quantachrome Corp., 189 ER.D. at 701. 


2Fed. R. Civ. P. 26(c). 


123 See, e.g., In re Subpoenas Duces Tecum To: Schneider National Bulk Carriers, 918 F. Supp. 272, 273 (E.D. Wis. 1996); Socialist Workers Party v. 
Attorney General of the United States, 73 ER.D. 699, 700 (D. Md. 1977); WRIGHT & MILLER, supra note 55, § 2463. 


Smithkline Beecham Corp. v. Synthen Pharmaceuticals Ltd., 210 F.R.D. 163, 169 (M.D.N.C. 2002). 

LSC-funded programs are not precluded from accepting attorney fees awarded as sanctions. 45 C.ER. § 1642.2(b). 
See Chambers v. NASCO Inc., 501 U.S. 32, 46 (1991). 

127 See id. at 43-45; Aoude v. Mobil Oil Corp., 892 F.2d 1115, 1118-19 (1st Cir. 1989). 

128 See, e.g., Marrocco v. General Motors Corp., 966 F.2d 220, 225 (7th Cir. 1992). 

Shepherd v. ABC, 62 F.3d 1469, 1478 (D.C. Cir. 1995). 


See, e.g., Ciaverelli v. Stryker Medical, No. 002873, 2002 U.S. App. LEXIS 3349, at *2-3 (3d Cir. 2002); Aoude, 892 F.2d at 1119 (willful decep- 
tion of the court); Ford v. Fogarty Van Lines, 780 F.2d 1582, 1583 (11th Cir. 1986); Synanon Church v. United States, 820 F.2d 421, 423 (D.C. 
Cir. 1987); Williams v. Employment Service, 2001 U.S. Dist. LEXIS 11817 (N.D. Iowa 2001). 
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ber of issues and the district court cannot fashion an effective issue-related sanction, default or dismissal may be grant- 
ed.'*' Courts of appeal also demand an explanation of why lesser sanctions were likely to be ineffective." However, this 
does not mean that courts must first impose the lesser sanction.'*’ 

Discovery problems can surface at trial when testimony changes and documents suddenly appear. When a witness 
changes testimony from that given at a deposition, you can impeach the witness on cross-examination. When, however, a 
document is produced that was not disclosed in response to a request for production or interrogatory, the producing 
party may argue that the request is unclear, that earlier production fully complies with the request, or that the material is 
newly discovered. Properly prepared document requests and interrogatories, as well as strategic requests for admission, 
protect against the first two arguments; thorough discovery requests should make the claim of newly discovered 
documents incredible. 

Trial courts have broad discretion—ranging from granting a continuance to excluding a document—in dealing with 
surprise documents. However, unless you can show prejudice or willful, bad-faith failure to produce, the court is likely to 
allow the document into evidence. Your opposition to admissibility is stronger if the document was omitted from disclo- 
sure required in a pretrial conference; then the court is more likely to exclude it. The message is clear: discovery requires 
careful planning and execution and continuing vigilance. 


Il. Conferences and Scheduling 


Initial scheduling orders are governed by Federal Rule of Civil Procedure 16(b). The conferences which result in initial 
scheduling orders are typically conducted by telephone conference call with a member of the judge's staff. While the con- 
ferences are relatively informal, care should be taken in preparing for them. 


A. SCHEDULING ORDERS AND PRETRIAL CONFERENCES 

Consider your discovery needs and the desirability, if any, for a quick resolution of the case. Subsequent pretrial confer- 
ences will result in the formulation of additional scheduling orders.'** Attention must also be given to any local rule 
governing pretrial conferences. 

Courts permit or deny modification of a scheduling order depending on whether the “good cause” required by the 
rule has been shown." Additional scheduling orders may be issued following any pretrial conference. Rule 16(e) 
provides that “[t]he order following a final pretrial conference shall be modified only to prevent manifest injustice.” 

Rule 16(f) authorizes the imposition of sanctions for failing to obey a scheduling or pretrial order, including the ultimate 
sanction of dismissal. The district court’s decision to impose or refuse sanctions is overturned only for an 
abuse of discretion.” 


S06, e.g., Century ML-Cable Corp. v. Carillo, 43 F. Supp. 2d 176, 184 (D.P.R. 1998); Skeete v. McKinsey and Company, 1993 U.S. Dist. LEXIS 
9099, *8 (S.D.N.Y. July 7, 1993); Telectron Inc. v. Overhead Door Corp., 116 ER.D. 107, 135 (S.D. Fla. 1987). 


Shepherd, 62 F.3d at 1469 (vacating default judgment); Hathcock v. Navistar International Transportation Corp., 53 F.3d 36, 40-41 (4th Cir. 
1995) (vacating default judgment); Henry v. Gill Industries, 983 F.2d 943 (9th Cir. 1993) (upholding dismissal and setting out a five-part 
test); Wilson v. Volkswagen of America Inc., 561 F.2d 494, 503-5 (4th Cir. 1977), cert. denied, 434 U.S. 1020 (1978) (setting forth a four-part 
test: the court must determine (1) whether the noncomplying party acted in bad faith, (2) the amount of prejudice that noncompliance 
caused the adversary, (3) the need for deterrence of the particular sort of noncompliance, and (4) whether less drastic sanctions would have 
been effective). 

Beil v. Lakewood Engineering and Manufacturing, 15 F.3d 546, 552 (6th Cir. 1994); Aoude, 892 F.2d at 1118; Automated Datatron Inc. v. 
Woodcock, 659 F.2d 1168, 1169-70 (D.C. Cir. 1981). 

Examples of subjects for consideration under Rule 16(a) and (c) include amendments to pleadings, controlling discovery, admissions of fact 
and of documents, identification of witnesses and documents, exchanging pretrial briefs, settlement, and a reasonable limit on the time 
allowed for presenting evidence. 

Compare Summers v. Missouri Pacific Railroad, 132 F.3d 599, 604 (10th Cir. 1997), and Burton v.United States, 199 ER.D. 194, 197 (D. W. Va. 
2001) (permitting modification), with Book v. Nordrill Inc., 826 F.2d 1457, 1461 (5th Cir. 1987) (refusing to permit new expert to testify); 
Gestetner Corp. v. Case Equipment Co., 108 ER.D. 138, 140 (D. Me. 1985) (denying modification). 

Spain v. Board of Education of Meridian Community Unit School District, 214 F.3d 925, 930 (7th Cir. 2000). 

137 See, e.g., Sanders v. Union Pacific Railroad, 193 F.3d 1080, 1082 (9th Cir. 1999) (en banc). 


132 


133 


134 


135 


FEDERAL PRACTICE MANUAL FOR LEGAL AID ATTORNEYS 


145 


146 


CHAPTER 6 Pretrial and Trial Practice 


B. ASSIGNMENT OF MAGISTRATE JUDGES 

The role and authority of federal magistrate judges is governed by 28 U.S.C. $§ 631 et seq. and Federal Rules of Civil 
Procedure 72 and 73. Rule 72 permits magistrate judges to decide pretrial matters referred to them by district court 
judges, and Rule 73 permits them to conduct trials “[w]hen specially designated ...by local rule or order of the district 
court and when all parties consent Magistrate judges may act as special masters, and may have additional duties estab- 
lished by court order or local rule, so long as these are not “inconsistent with the Constitution and laws of the United 
States.”'** In all of these situations, magistrate judges are authorized to act only to the extent granted by the district court. 
The question of the advisability of referring matters to a magistrate judge is one of the subjects to be discussed at a pre- 
trial conference. The manner in which cases are allotted to magistrate judges is determined by local rule. In most 
instances, it is the same as the manner in which cases are assigned to the judges. 

The “pretrial matters” covered by Rule 72 include virtually any motion made before trial and are both “(a) nondisposi- 
tive matters” and “(b) dispositive motions and prisoner petitions.” Determining which matters are dispositive is not 
always easy.'*” As for nondispositive matters, the magistrate judge has the authority to enter an order deciding the matter 
unless the order of reference directs her merely to make a recommendation. A party who is displeased with the magis- 
trate judge’s ruling may file objections within ten days of being served with the order.'*’ Unless the matter was referred 
solely for a recommendation, the standard of review set forth in Rule 72(a) is highly deferential: “clearly erroneous or 
contrary to law”’*' Objections are heard by the district judge to whom the case is assigned, and may be made in any 
manner permitted by local rule. Failure to object constitutes a waiver of the right to review of the magistrate judge’s 
order, but the district judge may elect to review it nevertheless. 

Much of the foregoing discussion also applies to dispositive pretrial motions under Rule 72(b), with a few 
exceptions. With respect to dispositive motions, the magistrate judge may make findings and a recommendation, but 
does not enter an order. The objections thereto must be “specific.”"”’ The party opposing the objection is explicitly per- 
mitted to file a written response within ten days of service of the objections. And the review by the district judge assigned 
to the case is “de novo;’ as befits the importance of the matter.'”’ A record of the proceedings before the magistrate judge 
is made in order to permit such de novo review, and the party objecting must “promptly arrange” for its transcription.'“* 
A district judge has no obligation to review the magistrate judge’s recommendation on a dispositive matter in the 
absence of an objection.'*” 


13828 U.S.C. § 636(a), (b)(3). 


139 Cee, e.g., Vogel v. U.S. Office Products Co., 258 F.3d 509, 516 (6th Cir. 2001) (order of remand); Yang v. Brown University, 149 ER.D. 440, 441 
(D.R.I. 1993) (order precluding testimony of expert witness as discovery sanction). 


Fed. R. Civ. P. 72(b). 


1 Particularly in the discovery context, this is viewed as an abuse-of-discretion standard. See, e.g., Anjelino v. New York Times Co., 200 E3d 73, 
88 (3d Cir. 1999). As to matters referred for recommendation only, the review is de novo. See European Community v. RJR Nabisco Inc., 134 F. 
Supp. 2d 297, 302 (E.D.N.Y. 2001). 


The right to de novo review is confined to the specific issues raised by the objection. See, e.g., Whitehead v. Oklahoma Gas and Electric Co., 
187 E3d 1184, 1190 (10th Cir. 1999). 


Shed. R. Civ. P. 72(b). 
yg, 
See, e.g., Thomas v. Arn, 474 U.S. 140, 153 (1985). 
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Upon review of objections, the district judge “may accept, reject, or modify the recommended decision, receive further 
evidence, or recommit the matter to the magistrate with instructions.”'*° The district judge must not, however, merely 
rubber-stamp the recommended decision.“ Even so, no specific findings are necessary to satisfy the judge’s review 
responsibility. '** In conducting the required de novo review, only with respect to disregarding the credibility determina- 
tions by the magistrate judge may the district court be limited, but even that is not entirely clear.'” 

Rule 73, implementing 28 U.S.C. § 636(c), gives magistrate judges authority to “conduct any or all proceedings, includ- 
ing a jury or non-jury trial, in a civil case” on two conditions. The first is that they have been “specially designated to 
exercise such jurisdiction by local rule or order of the district court, and the second is that all parties consent. To protect 
against a party feeling coerced into accepting such a referral, Subsection (b) of the rule provides that each party’s posi- 
tion on consent is to be filed but not revealed to the judge or magistrate judge unless all parties consent. Implied consent 
to trial by the magistrate judge is permitted “when the litigant or counsel was made aware of the need for consent and the 
right to refuse it, and still voluntarily appeared to try the case before the Magistrate Judge-”’”’ If any parties are added to 
the case after the original parties have consented to trial before the magistrate judge, care must be taken to obtain their 
consent, too.'”! Once the matter is referred, the order of reference can be vacated by the district judge “for good cause 
shown on its own motion, or under extraordinary circumstances shown by a party.”’” There is some authority that a 
magistrate judge may also permit withdrawal of consent.'*’ 

The only exception to the magistrate’s plenary power to hear a case referred under Rule 73 is that she may not find 
parties in contempt. Section 636(e) mandates that the district judge hear such matters when the magistrate issues an 
order to show cause. A record of the proceedings before the magistrate judge must be kept unless the parties agree other- 
wise; they may also agree on a method of recording other than the use of a court reporter.’** Under Rule 73(c), appeal 
from a judgment entered by a magistrate judge “will lie to the court of appeals as it would from a judgment of the district 
court.” Review in the court of appeals is the same as if the judgment had been entered by a district judge.” 


Ill. Motions Practice 


To a great extent, federal litigation practice is a motions practice. Legal aid advocates often challenge agency regulations 
or practices on constitutional or statutory grounds or both. Facts are not in dispute and plaintiffs seek judgment as a 
matter of law. In such cases, neither discovery nor settlement features prominently in the litigation strategy. Rather, the 
case is resolved through motions to dismiss or for summary judgment. 


A. PROCEDURE ON MOTIONS 

A motion is a request for a court order. Rule 7(b)(1) requires that all motions, except those made at trial, be made in writ- 
ing and state with particularity the grounds supporting the motion and the relief or order sought. As discussed below, 
other rules set out specific requirements for specific kinds of motions. Typically the motion is accompanied by a memo- 
randum of law and a proposed order. When appropriate, you may establish facts in support of any motion by appending a 
declaration or an affidavit, which, in turn, may authenticate or discuss attached documents or both. All motions are to be 
signed in accordance with Rule 11.'°° 


46Fed. R. Civ. P.72(b). 


See, e.g., Summers v. Utah, 927 F.2d 1165, 1167 (10th Cir. 1991). 
Garcia v. City of Albuquerque, 232 F.3d 760, 766 (10th Cir. 2000). 


149 See United States v. Raddatz, 447 US. 667,673 (1980); see generally CHARLES A. WRIGHT & ARTHUR R. MILLER, 12 FEDERAL PRACTICE AND PROCEDURE § 3070.2 (3d 
ed. 1998) (“In sum, the district judges power to reject the magistrate judge’s recommendation is almost unlimited”). 


Roell v. Withroow, 123 S. Ct. 1696, 1703 (2003). 

Mark I Inc. v. Gruber, 38 F.3d 369, 370 (7th Cir. 1994). 

Fed. R. Civ. P. 73(b). 

153 Sockwell v. Phelps, 906 F.2d 1096, 1097 n.1 (5th Cir. 1990). 

15428 U.S.C. § 636(c)(5). 

See, e.g., Lady v. Neal Glaser Marine Inc., 228 F.3d 598, 601 (5th Cir. 2000), cert. denied, 532 U.S. 941 (2001). 
Fed. R. Civ. P.7(b)(3). 
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Local rules of court typically provide detailed requirements regarding the form, content, length, and timing of 
motions, memoranda, and proposed orders.'*’ Motions generally are quite brief and simply state the nature of the 
motion and invite the court to review the accompanying memorandum.'”* Local rules frequently require motions to cer- 
tify that the movant consulted unsuccessfully with opposing counsel to resolve the matter at issue. Clerk’s offices refuse to 
permit filing of such motions without a required certification. Review your local rules with care and comply with all such 
certification requirements. 

Motions practice may be governed by—in addition to the local rules—standing orders of the court, standing orders 
issued by the particular judge hearing the case, or specific scheduling orders issued pursuant to Rule 16(b). Some courts 
use case management tracking systems based on the expected complexity of the case and direct cases into alternative 
dispute resolution procedures. If you are new to the district in which you are practicing, consult with senior attorneys in 
your office for advice on the sources of local written litigation procedure as well as the unwritten local customs and prac- 
tices that judges and opposing counsel expect you to follow. 

The amount of factual detail and legal support necessary for a memorandum of law depends on the nature of the 
motion involved, the anticipated position of the opposing party, and the expectations of the court. Most memoranda con- 
tain a brief introduction to familiarize the court with the case and the issue presented in the motion, sections containing 
the pertinent facts, statutory framework, and legal argument and conclude with the specific relief requested in the 
motion. The content should be concise, simple, and persuasive without being argumentative or inflammatory. 

Unless your local practice provides otherwise, a motion should be accompanied by a proposed order granting the relief 
your client requests. It should be cast in the present tense, so that the judge may execute the order in the presence of 
counsel at the time of presentation. A carefully considered and drafted proposed order may well be signed by a busy fed- 
eral judge. If you are seeking several forms of relief, set forth each in a separately numbered paragraph. Do not assume 
that the judge will simply ignore your proposed order and craft her own. A thoughtfully prepared proposed order is itself 
an advocacy piece and may create a framework for oral argument and the judge’s consideration of your motion. 

Although there are differences of opinion about the importance of oral argument, the better practice is to request oral 
argument on any motion critical to your case. If your motion hinges on complicated concepts or if opposing counsel has 
made strong or appealing arguments, oral argument is probably imperative. If the judge assigned to your case is unfamil- 
iar with or unsympathetic to the issues of legal aid clients, you may want an opportunity to answer any questions that the 
court may have or to persuade the court of the basis of the claims. If you have been constrained by the court’s page limits 
on briefs, oral argument is an opportunity to elaborate on issues of particular interest to the judge. 

Check your local rules or unwritten practices to see what steps are necessary for you to have oral argument on a 
motion. In some districts, oral argument must be specifically requested; in others, it will be granted only upon a “proper 
showing” to the presiding judge. In many jurisdictions, oral argument is uncommon. If the assigned judge allows oral 
argument, find out how that judge conducts motions hearings. Sit in the courtroom for a few hours to observe; talk to 
other attorneys who have appeared before the judge. Find out whether the judge limits the time for argument and 
whether there is opportunity for rebuttal. The more you can anticipate how a hearing might proceed, the more prepared 
and relaxed, and therefore the more effective, you can be. 

At the hearing, having clearly identified clients in court may lend force and credibility to the oral presentation. Assume 
that the judge does not know the facts, argue your case and not your opponent's case, hit the common sense and justice of 
your position hardest, and be brief. Always make specific references to the record and an offer of proof. Be clear that you 
and your clients have been most reasonable in your efforts to settle the matter or the motion without resort to a court 
order, but that an order or relief is necessary. 


157Local federal court rules can be found on the Internet, using the links at www.uscourts.gov or going to the “Federal Resources” section of 


www.FindLaw.com. 


158 Some local rules, however, require the motion to set forth supporting rules and cases as authority. 
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B. MOTIONS ADDRESSED TO THE PLEADINGS AND PARTIES 

In many cases, a defendant's first response to a complaint is to file a motion to dismiss on any or several of the grounds 
listed in Rule 12(b).’” When such a motion is evaluated, the well-pleaded allegations of the complaint are taken as true 
and all reasonable inferences are drawn in favor of the plaintiff.'*° Nonetheless, your complaint must anticipate possible 
grounds for a motion to dismiss and, to the extent possible, allege facts that preclude dismissal. 

In response to a Rule 12(b)(6) motion—the Rule 12(b) motion you are most likely to encounter—you may oppose 
the motion or seek to supplement or amend the complaint if the defendant offers a colorable argument that the 
complaint is legally deficient. Consistent with Rule 11, you may wish to amend the complaint to allege sufficient facts to 
support each element in your claim. At the same time or alternatively you may change parties and allege new or different 
legal theories.“ 

Rule 15(a) allows a plaintiff to amend the complaint without filing a motion once as a matter of right before the defen- 
dant files a responsive pleading. Because a motion to dismiss is not a responsive pleading, it does not terminate the right 
to amend without leave of court.'* Once the defendant answers, leave of court or written consent of the adverse party is 
necessary. Leave to amend should be freely given; outright refusal to grant leave to amend without justification is an 
abuse of discretion.'®* Typically the motion for leave to file an amended complaint attaches the amended complaint, 
which is deemed filed when the motion is granted. 

Legal aid advocates should have a working knowledge of Federal Rule of Civil Procedure 19, which deals with the com- 
pulsory joinder of parties. Rule 19(a) establishes the rule for determining whether a party is “necessary” and who must 
therefore be joined if possible. Joinder may, however, not be feasible if the person is not subject to service of process, if 
joinder deprives the court of subject-matter jurisdiction and if the person properly objects to venue.'™ In such cases, 
Rule 19(b) requires the court to determine whether the action should proceed without the necessary party or whether 
the party is indispensable, and therefore the case must be dismissed." 

In class actions, the complaint contains allegations concerning the class drafted in light of Rule 23. It will allege facts to 
support the requirements of numerosity, commonality, typicality, and representativeness. When practical, a motion for 
class certification can and should be filed with the complaint. Other cases require discovery to establish the factual basis 
for class certification. A motion for class certification and accompanying memorandum must contain evidence and argu- 
ment that the prerequisites of Rule 23(a) are met and that the action is maintainable under one or more of the forms of 
class actions listed in Rule 23(b). Again be sure to consult your local rules, because many districts have specific require- 
ments on the form of class action complaints and a limited time, often sixty or ninety days, after filing the complaint 
within which the motion for class certification must be filed.'*° 


199A Federal Rule of Civil Procedure 12(b)(6) motion will be treated as a motion for summary judgment under Rule 56 if matters outside the 


pleading are presented to and not excluded by the court. The advocate should also be familiar with Federal Rule of Civil Procedure 12(g) 
and 12(h), governing when certain defenses may be waived. 

Albright v. Oliver, 510 U.S.266 (1994); Hartford Fire Insurance Co. v. California, 509 U.S. 764 (1993); Scheuer v. Rhodes, 416 U.S. 232 (1974); 
Conley v. Gibson, 355 U.S. 41, 47 (1957). See also Swierkiewicz v. Sorema National Association, 534 U.S. 506, 512 (2002) (complaint need only 
give fair notice of plaintiff's claim and ground upon which it rests; detailed factual statement not required). 


160 


161A motion to supplement under Federal Rule of Civil Procedure 15(d) is used to set forth transactions or events that have occurred since the 
date of the original pleading. It is allowed only by leave of court, and response is required only if the court so orders. 


12 Camp v. Gregory, 67 F.3d 1286, 1289 (7th Cir. 1995), cert. denied, 517 U.S. 1244 (1996); Vernell v. United States Postal Service, 819 F.2d 108 
(5th Cir. 1987); Madden v. Cleland, 105 ER.D. 520 (N.D. Ga. 1985). 


See Franks v. Ross, 313 F.3d 184 (4th Cir. 2002); YWCA v. Allstate Insurance Co., 214 ER.D. 1 (D.D.C. 2003); Anthony v. City of New York, 
No. 00 Civ. 4688, U.S. Dist. LEXIS 7189 (S.D.N.Y. Apr. 25, 2002). 


Fed. R. Civ. P. 19(a). 
165 See Provident Tradesmen’s Bank v. Patterson, 390 U.S. 102 (1968). 


Before filing a class complaint or motion for class certification, be sure to read this MANuaL’s Chapter 7 on class actions. 
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In class actions in which you seek a temporary restraining order (TRO) or preliminary injunction for the named plain- 
tiff only, deferring the motion for class certification may be appropriate. However, if you seek a TRO or preliminary 
injunction on behalf of the class, you should move immediately for conditional class certification under Rule 23(c). A dis- 
trict court may not—the U.S. Supreme Court suggested in dicta and federal circuit courts held—award classwide pre- 
liminary relief before class certification.” In certain circumstances courts recognized an implicit class certification.’®* 
You can seek to amend a conditional class certification order later if necessary. 

Legal aid attorneys most often move to substitute parties under Rule 25 when a client dies or becomes incompetent. 
The motion must be made within ninety days after the death “is suggested upon the record by service of a statement of 
the fact of the death” '® Otherwise the action is dismissed as to the deceased party. When a public officer is a party to a 
pending action and dies, resigns, or ceases to hold office, the successor is automatically substituted as a party. A sugges- 
tion of substitution may be filed by either party. 


C. PRELIMINARY RELIEF 


Rule 65 governs motions for TROs and preliminary injunctions. Because complex and varying circumstances often arise, 
trial courts are given broad discretion over granting or denying preliminary relief. Such orders accordingly are reviewed 
for abuse of discretion. The standards for both TROs and preliminary injunctions are formulated by case law rather than 
by rule or statute; the standards are sometimes formulated differently in different circuits. You should examine recent 
precedent in the circuit in which you practice for the governing standard. The majority of courts consider four factors 
when deciding whether to grant preliminary relief:'” 

+ the substantial likelihood or reasonable probability of success on the merits, 


171 


* whether there will be irreparable injury to the plaintiff(s) if preliminary relief is denied,'”” 


+ whether there will be irreparable injury to the defendant(s) or the overall balance of hardships on each side, and 


+ whether an injunction would serve the public interest.'”’ 


Courts also generally aim to preserve the status quo or the “last peaceable uncontested status” existing between 
the parties.'”* 


Occasional cases suggest that when a statute authorizes injunctive relief, no showing of irreparable injury is necessary 
to obtain a preliminary injunction.” However, the prevailing view is that a plaintiff must establish the threat of irrepara- 
ble injury even when seeking statutorily authorized injunctive relief.'”° 

Under Rule 65(b), the court may grant a TRO ex parte, without notice to the opposing party only if (1) it clearly 
appears from specific facts shown by affidavit or by the verified complaint that immediate and irreparable injury, loss, or 
damage will result to the applicant before the adverse party or his attorney can be heard in opposition and (2) the appli- 
cant’s attorney certifies to the court in writing the efforts, if any, which have been made to give the notice and the reasons 
supporting his claim that notice should not be required.'”” 


167 Baxter v, Palmigiano, 425 U.S. 308, 310, n.1 (1976); National Center for Immigrants’ Rights v. Immigration and Naturalization Service, 743 F.2d 
1365, 1371 (9th Cir. 1984). 


See, e.g., Navarro-Ayala v. Hernandez-Colon, 951 F.2d 1325, 1334 (1st Cir. 1991). 
Fed. R. Civ. P. 25; see generally 7C CHARLES A. WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE § 1951 (2d ed. 1986). 


168 
169 


170 See generally 11A CHARLES A. WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE § 2948 (1995), for a thorough discussion of the relevant case 


law in the various circuits. 


1IThe Supreme Court recently characterized the first part of the test as requiring, “by a clear showing, a probability of success on the merits? 


Pharmaceutical Research and Manufacturers v. Walsh, 123 S. Ct. 1855 (2003). 
See generally WRIGHT ET AL., supra note 170, § 2948.1. 
‘31d. § 2948.4. 
See, e.g., Bell Atlantic Business System Services v. Hitachi Data System Corp., 856 F. Supp. 524 (N.D. Cal. 1993). 
Dataphase System Inc. v. C.L. System Inc., 640 F.2d 109, 112-13 (8th Cir. 1981) (en banc). 
176 See, e.g., Taylor v. Florida State Fair Authority, No. 94-1376-CIV-T-17E, U.S. Dist. LEXIS 17513 (Nov. 15, 1995). 
177 See generally WRIGHT, ET AL., supra note 170, § 2952. 
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A TRO expires at any time that the court fixes, not to exceed ten days.'”* However, the court may extend the order for 
another period of ten or fewer days for good cause shown or for a longer period if the adverse party consents. After an ex 
parte TRO is granted, the motion for a preliminary injunction is set for hearing at the earliest possible time and takes 
precedence over all other matters except older matters of the same character. On two days’ notice to the party who 
obtained the ex parte TRO, or shorter notice if the court so prescribes, the adverse party may move for modification or 
dissolution of the TRO. Rule 65(b) also sets out specific actions that must be taken or findings that must be entered 
into the record. 

Rule 65(c) requires an applicant for a TRO or preliminary injunction to post security for the issuance of preliminary 
relief in the event that the court later finds that the opposing party was wrongfully enjoined. Because this is likely to be a 
problem for legal aid clients, you must seek a waiver of this requirement and document your client’s inability to post 
security. The court may dispense with security when the applicant does not have the resources to post a bond.” 
Alternatively the court may require modest or nominal security.'*° 

The federal rules do not favor ex parte TROs, and you should avoid them whenever possible. Courts do not appreciate 
being rushed into decisions or having to decide anything without hearing from your opponent. Usually you will have 
sufficient time to notify opposing parties or counsel, at least orally, while you are preparing the complaint or 
motion for a TRO. 

If the client needs a TRO, try first to negotiate a settlement with the opposing party—you may be able to obtain some 
or all of the necessary relief. The court will want to know that you have attempted to resolve matters without taking valu- 
able time on an emergency basis. During negotiations, you may want to give to opposing counsel a draft of your TRO 
memorandum or explicit notice of the statutory, regulatory, or case authority upon which you are relying. As a general 
proposition, the more candid you are in attempts to resolve matters without court involvement, the more reasonable you 
will appear to the court, and the more likely the court will be to grant at least some of the relief you request. Therefore, no 
matter how hurried you are, keep a record of all contacts with the opposing party or counsel and confirm them in a letter 
at the earliest possible time. 

If a temporary settlement is not feasible, or is too time-consuming, call the court clerk’s or district judge’s office, 
depending on who does scheduling in your district, and request a hearing time. As soon as you schedule a hearing, notify 
opposing counsel or parties by phone followed by a confirming letter. Review all of your documents at this point to 
make sure they are in order, and in particular check your proposed order to see that it contains the detail required 
by Rule 65(d). 

Although TRO hearings are often held in chambers and without evidence, be prepared to present witnesses to prove 
your need for a TRO. Whether or not you are in chambers, presentation of the facts is crucial. Of the elements for a TRO, 
proof of imminent irreparable injury is probably the most important. In litigation over public benefits, the client’s loss of 
a social welfare benefit can be irreparable injury.'*' Requiring the government to implement the program serves the pub- 
lic interest.'*” At a hearing on a motion for preliminary injunction, you should be prepared to present live testimony. The 
witnesses should be present even if the practice of the court is not to take such testimony. Many judges conduct a 
“minitrial” on a preliminary injunction. Therefore be prepared to present a compelling and sympathetic case that the 
client has been badly injured, will be irretrievably harmed if preliminary relief is not granted, and will probably ultimate- 
ly prevail on the merits. 

An element of the plaintiff’s case is to show that preliminary relief will not harm the defendant or that such harm is 
outweighed by the harm to the plaintiff from denying preliminary relief. In some cases, the plaintiff should be prepared 
to subpoena and examine the defendant. Although presenting a case only through the client and favorable witnesses is 
better, having the welfare administrator, housing bureaucrat, or correctional worker before the court not only increases 
the likelihood that the court will hear testimony but also ensures that the court can, in fact, enter preliminary relief in the 
presence of the opposing party. 

Note that Rule 65(a)(2) allows for the consolidation of the preliminary injunction hearing with the trial on the merits. 
In some cases this may be to your client’s advantage, particularly when discovery is not essential. 


'78Fed. R. Civ. P. 65(b). 


Pharmaceutical Society v. New York State Department of Social Services, 50 F.3d 1168 (2d Cir. 1995). 
MacDonald v. Chicago Park District, 132 F.3d 355 (7th Cir. 1997). 


Mayer v. Wing, 922 F. Supp. 902 (S.D.N.Y. 1996); McMillian v. McCrimon, 807 F. Supp. 475 (C.D. Ill. 1992). See also WRIGHT ET AL., 
supra note 170, § 2951. 


18 Johnson v. US. Department of Agriculture, 734 F.2d 774, 788-89 (11th Cir. 1984). 
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D. SUMMARY JUDGMENT 


Summary judgment is the procedural device intended to dispose of factually or legally meritless claims and defenses 
before trial. Federal Rule of Civil Procedure 56 authorizes summary judgment when there is no genuine issue of material 
fact and the moving party is entitled to judgment as a matter of law. Thus a motion for summary judgment pierces the 
pleadings to consider the facts of the case. 

Either party may move for summary judgment and may do so with or without supporting affidavits.'* If used, affi- 
davits must be based on “personal knowledge” and “set forth such facts as would be admissible in evidence.”'™* Unless the 
objection is waived, hearsay, for example, may not support a motion for summary judgment. The movant may also want 
to support its motion for summary judgment with documents, answers to interrogatories, and deposition transcripts 
obtained in discovery. Your local federal court rules will specify the procedures for filing a motion for summary judg- 
ment; the procedures include whether a statement of material facts not in dispute must be filed with the motion. 

The moving party always bears the burden under Rule 56 to establish the absence of a genuine issue of material fact 
and entitlement to judgment as a matter of law. An issue of material fact is one “that might affect the outcome of the suit 
under the governing law.”"*’ A genuine dispute is one which a reasonable jury can resolve against the moving party.'*° 
While the judge’s role is not to weigh the evidence, but instead must merely determine whether there is a relevant and tri- 
able factual issue, some evaluation of the evidence is necessary to determine whether a jury can reasonably find in favor 
of the nonmoving party. 

That evaluation must account for the standard of proof at trial. In the typical case, the judge determines whether a jury 
can find for the nonmoving party by a preponderance of the evidence. In Anderson v. Liberty Lobby the Supreme Court 
held that, when the standard of proof was clear and convincing evidence, summary judgment should be granted to the 
defendant if “a reasonable jury could find by clear and convincing evidence in favor of the nonmoving party.”'*” 

Moreover, in Celotex Corp. v. Catrett the Court tied the nature of the movant’s burden to the allocation of the burden of 
production in the underlying litigation.'** Celotex was a wrongful-death case against various asbestos manufacturers and 
distributors. During discovery, Celotex served interrogatories asking plaintiff to identify any witnesses who could testify 
to the decedent’s exposure to Celotex products. When plaintiff failed to identify any witnesses, Celotex moved for summa- 
ry judgment on the ground that plaintiff lacked evidence proving that exposure to Celotex products caused the disease. 
Plaintiff opposed the motion on the ground that Rule 56 required the defendant to establish the absence of a genuine 
issue of material fact by filing affidavits specifically negating her claim that the decedent was exposed to 
Celotex products. 

The Court held that the defendant was entitled to summary judgment even though it did not file any affidavit to negate 
the claim of causation.'*’ The Court reasoned that because the plaintiff would have borne the initial burden of produc- 
tion on the issue of causation, had the case proceeded to trial, the defendant would have been entitled to judgment as a 
matter of law unless the plaintiff produced evidence showing that her husband had been exposed to Celotex products.'”” 
Summary judgment was proper even though Celotex filed no affidavits because the plaintiffs’ lack of evidence on an issue 
on which she bore the burden of production necessarily made every other issue nonmaterial.'”’ 

The principal holding of Celotex is clear: Rule 56 requires the entry of summary judgment (after an adequate time for 
discovery) against a nonmoving party on a claim or defense on which it bears the underlying burden of production 
whenever the moving party shows that the nonmoving party lacks sufficient evidence to establish one or more elements 
of that claim or defense. The court must resolve all ambiguities and draw all permissible factual inferences against the 
movant, and issues of credibility should not generally be resolved by summary judgment. When, however, as in Celotex, a 
plaintiff cannot prove an essential element of a claim, all other factual issues are immaterial; hence “no genuine issue as 
to any material fact” can then exist.'”” 


183 Celotex v. Catrett, 477 U.S. 317, 323 (1986). 


Fed. R. Civ. P 56(c); Anderson v. Liberty Lobby, 477 U.S. 242, 248 (1986). 
185 Anderson, 477 U.S. at 248. 

1867 

187 anderson, 477 US. at 242. 

188 Celotex, 477 U.S. at 324. 

18977 

1074, at 323-24. 

Id. at 322. 

1927, 
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Celotex makes clear that the party moving for summary judgment can easily satisfy the initial burden of showing the 
absence of a genuine issue of fact when the nonmoving party bears the burden on the claim or defense at issue. The 
motion need not be supported by evidence negating the claim. Rather, the moving party can meet the Rule 56 burden 
without filing negating affidavits if the responses to discovery show that the nonmoving party will not be able to estab- 
lish an element of the claim or defense. 

Celotex does not affect summary judgment practice when the moving party has the burden of production on the 
underlying claim or defense. When the moving party has the underlying burden, it must produce affidavits and other 
material that, if offered at trial, would entitle it to judgment as a matter of law. Thus Celotex principally affects plaintiffs, 
for plaintiffs ordinarily bear the burden of production on all elements of a claim. However, because defendants bear the 
burden of production on most affirmative defenses, Celotex may be invoked against an unsupported affirmative defense. 

When faced with a motion for summary judgment, the nonmoving party is likely to try to establish a material factual 
dispute.'”* If discovery is not complete when the motion is filed, the nonmoving party may file under Federal Rule of 
Civil Procedure 56(f) a motion and affidavit in which it must explain that it cannot yet oppose the motion because rele- 
vant discovery has not been had. If discovery is complete, the nonmovant generally needs to produce discovery or affi- 
davits (or both) demonstrating the existence of a genuine issue of material fact which a reasonable jury can decide in the 
nonmovant’s favor. 

The Celotex and Anderson decisions have encouraged the greater use of summary judgment practice to resolve federal 
court litigation. The message of the cases for plaintiffs is clear: prompt and thorough discovery is crucial. 

The impact of Celotex and Anderson in cases involving questions of motive, intent, or state of mind is still unfolding. 
On the one hand, the finding of facts which may be colored by assessment of credibility, demeanor, and state of mind is 
uniquely a jury function. On the other, virtually all cases involve some such element and to deny summary judgment 
reflexively in all such circumstances would undermine the utility of the summary judgment procedure. The nonmoving 
party is advised to scour the record for questions of credibility on particular, relevant issues. This underscores the need to 
approach discovery with great care. 


IV. Alternative Dispute Resolution 


Some form of ADR process is likely to be offered, or may be required, before or after filing a federal action. Before an 
action is filed in court, many federal agencies make use of either voluntary or mandatory, nonbinding ADR procedures as 
part of their investigative or adjudicative operations.'”* In certain cases, consumers and employees may be bound by con- 
tract to submit their claims of violation of federal law to mandatory, binding private arbitration.” When the contract is 
enforceable, access to federal court may be precluded. In cases not so precluded, federal courts are mandated to provide 
for nonbinding ADR procedures, although the courts have discretion to determine which cases are appropriate for ADR 
referral.'”° Settlement offers made during the litigation of a claim, either as part of ADR process or informal negotiations, 
may present challenging ethical, strategic, and legal issues for the practitioner. This section examines the ADR issues that 
are most likely to come up in cases handled by legal aid attorneys. 


A. EARLY USE OF ADR 


A well-prepared plaintiff may want to pursue settlement of a case through use of the federal court’s ADR procedures. 
Sending a final settlement offer or a demand for relief to defendant or to defendant’s counsel shortly before filing 
the action is often wise. If for no other reason, doing so permits the plaintiff to say that the plaintiff and plaintiff’s 
counsel attempted to resolve the matter outside of court. Plaintiff’s counsel may want to present a written settlement 
offer again to defense counsel before the first pretrial conference. The court’s ADR process requires a report of prior 
attempts at settlement. 


3 See generally WRIGHT ET AL., supra note 169, § 2725. 

194While the Social Security Administration does not yet make use of alternative dispute resolution (ADR) for claims, the Equal Employment 
Opportunity Commission uses voluntary mediation of its private-sector discrimination complaints, and it implements compulsory media- 
tion of its federal employment complaints. The details of the federal agency’s ADR policies are accessible on its website, 
www.eeoc.gov/federal/md110/chapter3.html. See 29 C.ER. § 1614.102(b)(2). 

An arbitration agreement in an application for employment can be enforced against an employee even though there is no written employ- 
ment contract. Circuit City Stores v. Adams, 532 U.S. 105 (2001). 


See, e.g., In re Atlantic Pipe Corp., 304 F.3d 135 (1st Cir. 2002). 
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The plaintiff’s request to refer the action to ADR forces the defendant who does not want to participate to have to 
object in a settlement conference. Participation in the first pretrial conference, typically before a magistrate judge, is an 
excellent opportunity to seek such a referral. The ADR process may be set for a date during the authorized discovery peri- 
od.” Early use of ADR process may advantage the plaintiff in several ways. 

First, if the case is not fully settled through ADR, the defendant may be pressured to stipulate to key facts, and thus the 
need for expensive discovery is avoided. Second, when there is statutory authority for award of attorney fees (and the 
plaintiff is not represented by a legal services program funded by the Legal Services Corporation), the settlement confer- 
ence is an opportunity for the mediator to discuss with the defendant and its counsel the costs potentially involved in 
further litigation. Third, a plaintiff who prepares a thorough and factually detailed complaint before conclusion of discov- 
ery can present a more nearly complete explanation of the case and relevant law than defense counsel. Typically, at an 
early stage of the litigation, plaintiff’s counsel is better prepared to discuss the underlying facts and relevant law than 
defense counsel. This may result in pressure by the mediator to the defendant to settle. 


B. ENFORCEABILITY OF ARBITRATION AGREEMENTS 

The existence of a contract provision requiring the parties to submit disputed claims to binding arbitration may be 
enforced to preclude litigation of federal statutory claims in federal court. Enacted in 1925 to encourage nonjudicial reso- 
lution of commercial disputes was the Federal Arbitration Act.'”* The Act, the Supreme Court held, manifests a liberal 
federal policy favoring arbitration of claims.'” Enforcement of federal statutory rights may be subjected to mandatory, 
binding arbitration unless there is specific provision in the legislation sought to be enforced precluding such alternative 
resolution of claims.” When, however, a federal agency is the plaintiff and has statutory authority to select a nonarbitral 
forum, that choice governs even though the individuals on behalf of whom it has sued would have been subject to 
mandatory arbitration.””' 

A federal agency’s involvement enforcing a statute is not, by itself, sufficient to preclude enforcement of mandatory 
arbitration.” The party seeking to avoid arbitration must show that there is an inherent conflict between arbitration and 
the purpose of the statute sought to be enforced in federal court.” In Green Tree Financial Corp.-Alabama v. Randolph, 
the Supreme Court noted that large arbitration costs might be shown by a consumer to create a conflict between enforce- 
ment of the arbitration agreement and the federal statute.” The Court noted, but declined to address, another argument 
against enforcement of the arbitration agreement: preclusion of opportunity to bring a class action to enforce the 
consumer protection law.” 


197S cheduling a settlement conference early in the case, before completion of discovery, can be helpful to a legal services program with limited 


resources to pay for deposition transcripts. Consider asking to set the settlement conference after the time for service of initial written discovery 
and before holding any depositions. A plaintiff with good command of the facts may want to set the conference for a date after service of the 
written discovery, but before answers are due, to give incentive for the defendant to settle without having to complete time-consuming discovery. 


9 U.S.C. §§ 1 et seq. 
Moses H. Cone Memorial Hospital v. Mercury Construction Corp., 460 U.S. 1, 24 (1983). 


200 Gilmer v. Interstate/Johnson Lane Corporation, 500 U.S. 20 (1991) (an agreement requiring binding arbitration of an age discrimination com- 
plaint was enforceable because Congress, in enacting the Age Discrimination in Employment Act, did not explicitly preclude arbitration of 
complaints). An example of such an explicit preclusion of mandatory arbitration is in the Magnuson Moss Warranty—Federal Trade 
Commission Improvement Act, 15 U.S.C. §§ 2301-2312 (vehicle warranty claims). 
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Equal Employment Opportunity Commission v. Waffle House, 534 U.S. 279 (2002) (the Equal Employment Opportunity Commission may sue 


employer in federal court under the Americans with Disabilities Act). 
20? Rodriguez de Quijas v. Shearson/American Express Inc., 490 U.S. 477 (1989). 
203 Gilmer, 500 U.S. at 24. 
204 Green Tree Financial Corp.—Alabama v. Randolph, 531 U.S. 79 (2000). 


>The Third Circuit rejected this argument as a basis to escape subjecting a Truth in Lending Act claim to private arbitration. See Johnson v. 


West Suburban Bank, 225 F.3d 366, 377 (3d Cir. 2000), cert. denied, 531 U.S. 1145 (2001). 
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An example of a plaintiff meeting the burden to demonstrate unaffordability of arbitration was Phillips v. Associates 
Home Equity Services Inc.” In Phillips the court noted that the filing fee for arbitration would likely be at least twelve 
times what it cost to file a case in federal court.” Although there was language in the arbitration agreement allowing for 
the possibility of either waiving the fees or shifting the costs from the consumer, the district court followed the Supreme 
Court’s Green Tree decision and found that the possible benefit of the waiver language was too speculative to ensure 
avoiding excessive costs in the arbitral forum. 

Courts decline to adopt a per se rule against enforcement of mandatory arbitration when the agreement calls for the 
parties to split the fees. A fee-splitting agreement may be unenforceable, but complaining parties must meet the burden 
to show that they are unable to afford fees or that enforcement of the agreement would foreclose protection of an impor- 
tant substantive right in the arbitration forum.” 

A significant factor in meeting the standard to show unaffordability may be whether the party qualifies for in forma 
pauperis status. In Camacho v. Holiday Homes the plaintiff alleged Truth in Lending Act violations in a retail installment 
agreement, and she successfully argued that enforcement of a mandatory arbitration agreement would preclude her from 
vindicating statutory rights because the arbitral forum was financially inaccessible to her.” The plaintiff qualified for in 
forma pauperis status, but she did not rely on that determination alone to make the unaffordability argument. She also 
filed a detailed declaration of her financial condition. The district court noted that not all of the arbitration fees were sub- 
ject to waiver or deferral on a showing of “extreme hardship” under the commercial American Arbitration Association 
rules, and therefore the agreement could not be enforced.”'” However, the court also stated that it would reconsider its 
decision if the creditor agreed to bear the costs associated with arbitration.”"' The D.C. Circuit similarly agreed to uphold 
arbitration of an employee’s Title VII discrimination claim only if the employer assumed responsibility for payment of 
the arbitration fees.”’” Since utilizing arbitration is often in the creditor’s or employer’s interest, these decisions provide 
authority to negotiate for the defendant to pay the arbitration fees fully, in exchange for the potential plaintiff’s agreement 
to waive objection to submitting the case for arbitration. 

When a party is required to proceed in an arbitral forum, all rights granted by the statute(s) sought to be enforced are 
applicable.*’’ The Federal Arbitration Act provides an opportunity to appeal arbitration decisions to federal court, but the 
standard of review of the decision is very deferential. Generally, the award must be shown to manifest a disregard of 
applicable law, conflict with a strong public policy, be arbitrary and capricious, be completely irrational, or fail to draw its 
essence from the underlying contract.’"* 


06 Phillips v. Associates Home Equity Services, 179 F. Supp. 2d 840 (N.D. Ill. 2001). 


Id., 179 F. Supp. 2d at 847. 


See Bradford v. Rockwell Semiconductor Systems Inc., 238 F.3d 549 (4th Cir. 2001); Shankle v. B-G Maintenance Management of Colorado, 163 
E3d 1230 (10th Cir. 1999). See also Blair v. Scott Speciality Gases, 283 F.3d 595 (3d Cir. 2002). An arbitration agreement requiring each party 
to pay their own attorney fees, regardless of the outcome, can render the agreement unenforceable. McCaskill v. SCI Management Corp., 298 
F 3d 677 (7th Cir. 2002). 


Camacho v. Holiday Homes, 167 F. Supp. 2d 892 (W.D. Va. 2001). 

Id. at 897. 

myg 

212 Cole v. Burns International Security Services, 105 E3d 1465 (D.C. Cir. 1997). 

*13 Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth Inc., 473 U.S. 614, 628 (1985). 

214 See Williams v. Cigna Financial Advisors Inc., 197 E3d 752,758 (5th Cir. 1999), cert. denied, 529 U.S. 1099 (2000). 
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C. FoRMS OF JUDICIAL ADR 


The Alternative Dispute Resolution Act of 1998 requires that “[e]ach United States district court shall authorize, by local 
rule, the use of alternative dispute resolution processes in all civil actions, including adversary proceedings in bankruptcy 
.-. 2°” ADR process “includes any process or procedure, other than adjudication by a presiding judge, in which a neutral 
third party participates to assist in the resolution of issues in controversy, through processes such as early neutral evalua- 
tion, mediation, minitrial, and arbitration ....”’’® There are many variations in ADR processes used in the federal court 
system, but most common is some type of mediation. The use of ADR in a case is frequently first raised at the initial Rule 
16(b) pretrial conference, and the parties may be ordered to participate in a settlement conference held before or after 
completion of discovery." 

The Civil Justice Reform Act of 1990 authorized district courts to hold mandatory settlement conferences. Although the 
settlement or mediation process is generally nonbinding, good-faith participation by representatives authorized to settle can 
be enforced. This participation requirement applies to the federal government.” While participation in ADR can be com- 
pelled, binding arbitration of cases in court is limited to districts identified in the 1988 legislation." 


D. APPROACHES TO SUCCESSFUL UsE OF ADR 
What guidance is given to the judge, magistrate, or other neutral who conducts a settlement conference or other media- 
tion is helpful to know. The Civil Litigation Management Manual makes the following recommendations for the person 
who will facilitate the process: 
Without taking a position on the merits, discuss with the participants the issues and the probable risks that each 
party faces: 
+ Ask the attorneys, in front of their clients, how much litigating the case through trial will cost and then suggest to their 
clients that they put this sum toward settlement. 


° Help parties focus on their underlying interests (e.g., resuming a profitable business relationship) rather than disputed 
facts or legal principles. 


* Meet separately with each side (parties and counsel) for candid evaluations of the parties’ prospects and the costs of 
continuing the litigation. 


+ Suggest that the corporate principals meet without counsel to reach an agreement as business people. 


+ Defer recommendations of potential settlement figures for the parties to consider until the outline of a probable settle- 
ment becomes apparent. 


* Delay having parties state their “bottom lines” so as to keep the negotiating positions flexible. 


+ Direct attention to damages, including possible tax consequences, instead of emphasizing liability issues. In many set- 
tlements, money rather than principle is the one that ultimately matters; if it becomes clear to the parties that a settle- 
ment on financially acceptable terms is possible, there is little point in continuing to debate liability. 


215 Alternative Dispute Resolution Act of 1998, 28 U.S.C. § 651 (b). 


Id. § 651 (a). 
See Fed. R. Civ. P. 16(c)(9). 


See Schwartzman v. ACF Industries, 167 ER.D. 694, 698 (D. N.M. 1995). See also Executive Order No. 12,988, 61 Federal Register 4729 
(Feb. 5, 1996); Memorandum of Guidance on Implementation of the Litigation Reforms of Executive Order 12,988, 62 Federal Register 
39250-52 (1997). 


The Judicial Improvements and Access to Justice Act of 1988, Pub. L. No. 11-702, 102 Stat. 4642 (codified as amended in scattered sections of 
28 U.S.C.), authorized judicial arbitration of cases in a maximum of twenty districts; the ADR Act continued this limitation on implementa- 
tion of arbitration as a form of judicial ADR. Some good, free publications on ADR have been issued by the Federal Judicial Center. The Web 
address for the Federal Judicial Center is www.fjc.gov. Two of the ADR publications currently available are ROBERT J. NIEMIC ET AL., GUIDE TO 
JUDICIAL MANAGEMENT OF CASES IN ADR (2001), and ROBERT J. NIEMIC, MEDIATION AND CONFERENCE PROGRAMS IN THE FEDERAL COURT OF APPEALS: A 
SOURCEBOOK FOR JUDGES AND LAWYERS (1997). The Federal Judicial Center is a good source of other publications on federal court procedure. 
The Civil Litigation Management Manual, issued jointly by the Federal Judicial Center and the Judicial Conference of the United States, the 
Committee on Court Administration and Case Management (adopted Mar. 2001), includes sections on ADR and judicial settlement guide- 
lines and offers helpful insight into many other aspects of federal practice. 
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* Sever one or more issues for a separate trial if doing so will be the basis for settlement of other issues. 


+ Look for imaginative and innovative solutions, such as structured payouts, payment in kind, future commercial 
relations, concessions, apologies or admissions, establishment of a training or recruiting program, or 
correction of a defect. 


+ Discuss settlement in the parties’ language (e.g., with two business litigants, ask, “How many widgets will the litigation 
costs buy? What are your daily profits against the costs of this case?”). 


+ Devise a structure, when the parties are dug in, to help them exchange offers (e.g., ask the plaintiff to “come up with 
the next offer” ask the defendant to make a counteroffer, and ask them to continue exchanging offers until settlement 
or impasse is reached). This forces movement but takes the burden off the parties to make the first move. 


+ Inject realities, such as the difficulties of collecting a judgment from a financially strapped defendant and the 
risk of bankruptcy. 


+ Recommend or encourage the parties to exclude punitive damages as an element of the claim for settlement purposes. 


+ Encourage the defendant to make a Federal Rule of Civil Procedure 68 offer, carefully drafted to avoid later disputes. 
An offer of judgment can be helpful in a case in which attorney fees may be awarded by the court since such an offer 
can cover all liability. The offer must be unambiguous to permit a determination whether the final judgment is 
more favorable. 


+ Settle only some issues in the case or the claims of some but not all parties. 
+ Keep the negotiations going despite lack of agreement. 


Most federal courts exempt pro se cases from their ADR programs because of the difficulty of dealing with requests for 
advice from the pro se party, compromising neutrality, and the perception or misperception about the fairness of the 
process when only one party is represented. The Civil Litigation Management Manual encourages judges to consider 
appointment of pro bono counsel (limited to representation with the ADR process) for pro se parties to enable them to 
have access to facilitated settlement discussions.” 

If the local ADR process uses third-party neutrals (not court officers or court staff) there could be an issue regarding 
the expense of compensating the neutral. If the court previously granted permission to proceed in forma pauperis, there 
may not be a requirement for the indigent party to pay anything. The local ADR rule may provide a procedure to substi- 
tute a magistrate or court officer for the third-party neutral when the expense of ADR is an issue. The other party may 
agree to cover the full cost to utilize a third-party neutral. If ADR cost is a concern, the problem should be raised before 
the court issues a referral order requiring participation in the ADR process. The referral order addresses compensation of 
the neutral when there is a cost to the parties. Whether the court uses a standard form referral order or modifies one for 
particular cases, asking to see the court’s form well before a referral may be made is a good idea. 

Perhaps the most common type of ADR process utilized in federal court practice is referral to a mediator (magistrate 
judge or private counsel) who will conduct a settlement conference. The referral order to ADR will probably require the 
parties to submit at least one settlement conference statement. The local procedure may call for exchanging these state- 
ments, followed by filing of a confidential letter or supplementary statement given only to the mediator. There is no com- 
monly employed format for settlement conference statements; they may not even be uniform within the same district. 
Typically the referral order may require exchanging statements approximately one week before the conference and filing 
confidential statements the day before the conference. 

On the date of the settlement conference, counsel and the parties are expected to appear (in person or by telephone) 
and orally summarize their litigation positions. The magistrate judge (or other mediator) typically meets separately with 
counsel and the parties to discuss the case and facilitate reaching a partial or full settlement of the action. 


2200 WIL LITIGATION MANAGEMENT MANUAL, supra note 219, at 62-63. 
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The instructions for preparation of the settlement statements emphasize that either they should be concise or they 
may set a short page limit. A page limit on the written statements is a significant advantage for the plaintiff who filed a 
detailed complaint. Attaching copies of the favorable cases to the statements and including the citations in the written 
statements may be helpful. One reason to prepare a more detailed complaint than is required by the federal rules is to 
have a full exposition of the legal claims and a fairly full statement and thus reduce the amount that needs to be stated in 
the settlement conference statement.” 

An issue that may arise in settlement discussions when monetary relief or damages are sought is how to deal with a 
lump-sum offer. The plaintiff may be asked to offer a number for settlement of any monetary claims. How do you calcu- 
late this when you are seeking future wages or private disability benefits for an unknown duration? The amount of such 
prospective income can be discounted to present-day value, and there are various formulas to calculate this, depending 
upon assumptions about inflation and other factors.” The well-prepared plaintiff should anticipate this issue. For the 
mediation or settlement conference, plaintiff’s counsel should have available the relevant case authority for the formula to 
be used in computing interest, inflation, and the like. 


E. ETHICAL ISSUES IN SETTLEMENT OF CASES 


With settlements the principal ethical issue that has posed a challenge for legal aid advocates occurs when the case 
includes a statutory claim for attorney fees.””* Ordinarily a nonfederally funded legal services organization agrees to rep- 
resent the client without charging a fee, except for recovering what may be awarded pursuant to a statute granting fees. If 
the defendant offers a lump-sum settlement, including all monetary and nonmonetary relief, there are two potential 
problems: (1) the offer is conditioned upon waiver of attorney fees or (2) the monetary offer is inclusive of all damages 
and attorney fees and does not identify the amount of the award allocated to fees. Simultaneously negotiating the best 
settlement terms for the client and an award of fees for the legal work can create a conflict of interest between attorney 
and client. The Supreme Court acknowledged this problem but decided that encouraging settlements was a more impor- 
tant policy objective than helping plaintiff’s attorneys avoid an ethical challenge.” 

The Supreme Court addressed enforcement of a waiver of attorney fees in an offer settling a class action of a Section 
1983 claim in Evans v. Jeff D.” The defendant in Evans offered to settle the action—brought to address violations of 
rights of a class of handicapped children—by agreeing to the nonmonetary relief likely to be awarded if the case went to 
an adjudicated conclusion. But it conditioned the settlement offer on a requirement for the plaintiffs to waive their claim 
for statutory attorney fees under 42 U.S.C. § 1988. The Supreme Court held that a court had discretion, to be exercised on 
a case-by-case basis, to determine if an attorney fee waiver included in a settlement was unreasonable. 

The Supreme Court’s decision in Evans made it very difficult, but not impossible, to challenge attorney fee waiver set- 
tlement offers. The decision addressed only waiver of fees under 42 U.S.C. § 1988, and other fee statutes can present dif- 
ferent considerations or a different context for court review of the terms of settlement. An objection to waiver of attorney 
fees survived a motion to dismiss in Johnson v. District of Columbia.” Under the federal Individuals with Disabilities 
Education Act Johnson filed suit against the District of Columbia. Johnson claimed that the governmental defendant vio- 
lated the right to counsel and attorney fee provisions of the Act by including waiver of attorney fees in a settlement offer. 
The court distinguished the fee argument in Evans from the claims presented under the Act and found that the district’s 
waiver practice sought to undermine the federal law’s provision for the right to be represented by counsel. 


221 See supra note 218. 
*? another complaint drafting technique that can have particular benefit for later use in ADR is the practice of annexing key documents as 
exhibits to the complaint. Reading the correspondence and notices preceding the filing of the action can help give the mediator a more 
objective impression of the history of the dispute (and the lack of responsiveness of the defendant in resolving the dispute without need for 
litigation). A defendant who does not similarly annex the key supportive documents to the answer may be at a comparative disadvantage 


when there are page limits to settlement conference statements. 
Jones and Laughlin Steel Corp. v. Pfeifer, 462 U.S. 523 (1983). 


>This is at present only a challenge for advocates from firms or organizations that do not receive funding from LSC since LSC-funded organi- 
zations are prohibited from seeking recovery of attorney fees. 


White v. New Hampshire Department of Employment, 455 U.S. 445, 453 n.15 (1982). 
Evans v. Jeff D., 475 U.S. 717 (1986). 
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A challenge to waiver of attorney fees in a Section 1983 action was allowed to be litigated by the Ninth Circuit in 
Bernhardt v. County of Los Angeles.”** The Ninth Circuit reviewed a claim that the defendant county had a practice of set- 
tling civil rights actions only on a lump-sum basis, including all attorney fees, and this practice, in violation of Section 
1988, prevented the pro se plaintiff from being able to secure representation from an attorney. The Ninth Circuit accepted 
as true the factual allegation that the plaintiff had been unable to obtain assistance of counsel because of the settlement 
policy and allowed the plaintiff to proceed to try to prove a claim for damages for the claimed interference with her 
implied federal right to counsel. The Ninth Circuit did not assess the plaintiff’s likelihood of being able to prove this 
assertion but agreed that she had stated a cause of action for violation of her statutory rights. 

When there is no demand for waiver of fees, incorporating fees in a lump-sum settlement offer presents a serious chal- 
lenge to the plaintiff’s attorney. The attorney must negotiate the maximum monetary and nonmonetary relief for the 
client while also trying to recover the costs of the action. Since law firms representing indigent civil rights plaintiffs typi- 
cally limit their requirement for the client to pay attorney fees to what can be recovered from the defendant, there is also 
an ethical challenge when the lump-sum does not allocate the portion of the award that represents the amount included 
for the fees of the plaintiff’s attorney. The legal aid programs addressing these challenges have generally reached the same 
conclusion: the representation agreement completed with the client needs to address specifically the possibility of a set- 
tlement offer which will include an amount for payment of fees. The agreement needs to specify that the fees for work 
performed up to the settlement will be deducted, that the fees will be calculated in a certain way, and that an accounting 
of the total fees will be shown to the client at the time a settlement offer is made so that an informed decision can be 
made to accept or reject the offer. Even with full disclosure and agreement from the client, negotiating these lump-sum 
settlement offers is challenging. 


E RULE 68 OFFERS OF JUDGMENT 


An offer of judgment under Rule 68 of the Federal Rules of Civil Procedure is very different from an offer to settle a case 
made during nonbinding ADR discussions.” If a written settlement offer cites Rule 68, the plaintiff must carefully con- 
sider the response. Because Rule 68 offers have special consequences and requirements, during mediation the facilitator 
may request that an initial offer or counteroffer from the defendant not be designated as a Rule 68 offer to facilitate dis- 
cussion and negotiation.” The earlier a Rule 68 offer is made in the litigation, the greater the potential risk in rejecting 
it. If an offer is made before discovery, the defendant may incur substantial discovery costs and expert witness costs that 
may ultimately be awarded by the court. Also, in estimating potential damages recoverable after trial, the plaintiff has less 
to base a calculation on if there has not yet been an opportunity for discovery. 

The issue of award of attorney fees has been the subject of litigation under Rule 68. Some statutes define attorney fees 
as an element of costs, and other statutes that address award of fees provide for them separately from recovery of costs. 
When attorney fees are within the definition of costs in the statute at issue, a Rule 68 offer must include agreement to pay 
those fees." The offer does not identify the amount of the costs (which will be later determined), and it does not need to 
identify specifically that attorney fees are included in the offer. If a Rule 68 offer is silent on whether it includes attorney 
fees, the plaintiff may be able to submit a claim for fees after the offer is accepted; or, depending upon the statute, the 
plaintiff may be precluded from such an application. You need to know exactly what the fee statute says and whether 
attorney fees may be deemed to be costs.””” 
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Johnson v. District of Columbia, 190 F. Supp. 2d 34 (D.D.C. 2002). 
Bernhardt v. County of Los Angeles, 279 F.3d 862 (9th Cir. 2002). 


The Equal Employment Opportunity Commission administratively implements a comparable procedure for discrimination adjudications: 
an offer of resolution. If the complainant does not accept the defendant agency’s offer and ultimately obtains no more relief than was pro- 
posed in resolution of the case, no attorney fees or costs are payable for work done after rejection of the settlement. 29 C.ER. pt. 161. 
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730 Federal Rule of Civil Procedure 68 provides that when the defendant makes an offer of judgment, and the plaintiff rejects it, if the judgment 


ultimately obtained is not more favorable than the offer rejected, the plaintiff must pay the costs incurred by the defendant subsequent to 

the offer. The rule also provides that the defendant's offer must include payment of plaintiff’s costs accrued up to when the offer is made. 

Marek v. Chesny, 473 U.S. 1 (1985). 

>The court looks to the substantive law of the plaintiff’s civil rights claim to determine what the preoffer costs are. See Said v. Virginia 
Commonwealth University/Medical College of Virginia, 130 ER.D. 60 (E.D. Va. 1990). However, in McGinnis v. Local Union No. 710, 1986 U.S. 


Dist. LEXIS 22774 (N.D. Ill. July 15, 1986), the plaintiff accepted a Rule 68 offer that did not include agreement to pay attorney fees. Since the 
statute at issue did not include attorney fees within the definition of costs, the plaintiff was precluded by the terms of the settlement from 
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A Rule 68 offer is an exception to the general rule restricting introduction into evidence of information about settle- 
ment of the case; the offer may be admitted to help determine what costs should be awarded by the court. Rule 68 pro- 
vides a basis for the plaintiff to be denied costs and for the defendant to be awarded some costs, but it is not an attorney 
fee-shifting statute: the defendant cannot claim an award of attorney fees from the plaintiff when costs are awarded to 
defendant under the rule.*” 

The attorney fee issue under Rule 68 is more complicated when there are multiple claims. In Haworth v. Nevada the 
Ninth Circuit reversed an award of attorney fees in a case brought pursuant to the Fair Labor Standards Act.” The plain- 
tiff rejected a Rule 68 offer to settle a number of claims of violation of the Act but then prevailed on only one of the 
claims. The Ninth Circuit held that the district court should have considered the reasonableness of the fee sought in light 
of the results obtained, even though the plaintiff was entitled to seek additional fees incurred after rejection of the settle- 
ment offer for the work in obtaining relief on the single, prevailing claim. The district court’s award of costs to the plain- 
tiff was—based upon rejection of the offer—reversed. 

You must carefully read the terms of the offer describing what attorney fees are included (if they are mentioned). The 
plaintiff may or may not be able to claim fees for preparation of the accounting of costs and fees. The wording of the offer 
rather than the text of the rule controls what attorney fees must be included.”? The well-prepared plaintiff (both to have 
a thorough accounting for the client and to maximize the fee recovery) should keep a running calculation of fees, includ- 
ing the time required to prepare the accounting, in anticipation of receiving a Rule 68 offer that may cut off coverage of 
any further costs or attorney fees or both. 


V. Trial Practice 


A full development of trial principles and practices is best left for specialized trial practice courses. Trial practice treatises 
and handbooks are useful resources when a trial approaches. *° Nonetheless a brief review of the basics may assist the busy 
practitioner. The key to a successful trial is thorough preparation and good organization. Maintaining a trial notebook helps 
you achieve both of these objectives. A bench book for the judge which contains exhibits, pleadings, and precedent may also 
prove helpful in both jury and nonjury cases. Thorough preparation and good organization will also enhance your being 
perceived as trustworthy and dependable, and this is essential to the success of your case. 


A. WAIVER AND JURY SELECTION 


Jury trials are not available in cases seeking only equitable relief.” However, juries can be requested in several kinds of 
legal aid cases, including some consumer cases, fair housing claims, and damage actions brought against police and cor- 
rectional or governmental personnel. A jury must be demanded in the complaint or by written demand served within ten 
days thereafter.” Otherwise jury trial is waived.” 

In a complex case, or when you represent an unsympathetic plaintiff, you may consider waiving a jury trial. One possi- 
ble approach is to omit the jury demand from your complaint and wait to see to which judge the case is assigned before 
deciding whether to request a jury. If you decide to waive the jury, the defendant may elect to request a jury trial for the 
very reasons you chose not to. Another option is to plead only the issues not triable by jury or to omit a plea for damages. 

Attorneys should never underestimate the common sense, independence, and intelligence of juries. Literature is replete 
with instances confirming the centuries-old value of jury trials. That value lies principally in the freedom, freshness, and 
independence of a juror’s perspective. Jurors, unlike judges, are not infected by the cynicism of the routine. A jury writes 
on a fresh slate and may be receptive to arguments that a judge or hearing officer may have stopped listening to long ago. 
Juries may also be more generous in awarding reasonable compensation for a wrong. For this reason, knowing the com- 
position of the pool from which the jurors are chosen is helpful. 


later seeking an award of statutory fees from the court. 
See Payne v. Milwaukee County, 288 F.3d 1021 (7th Cir. 2002). 
34 Haworth v. Nevada, 56 F.3d 1048 (9th Cir. 1995). 


235 See Guerrero v. Cummings, 70 F.3d 1111 (9th Cir. 1995), in which the court of appeals denied a request for fees on obtaining fees (allowed in 
Section 1988 applications) because the terms of the offer specifically limited fees to those incurred before the date of the offer. 
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U.S. Const. amend. VII. 
Fed. R. Civ. P. 38(b). 
397d. 38(a). 
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A jury trial docket may move more slowly than a bench or court trial docket. Always determine whether the client can 
afford a delay. Of course, a delay may be an inconvenience or imposition for the other side as well. Thus, when determin- 
ing whether to have a jury trial, consider whether the imposition is greater for your client or the opposition. 

In a jury trial, you will have an opportunity to “select” the jury. Jury selection actually involves the rejection of prospec- 
tive jurors, not the selection of acceptable ones. The procedure and who conducts it varies from jurisdiction to jurisdic- 
tion. Nonetheless every jurisdiction affords counsel an opportunity, typically by voir dire, to acquaint prospective jurors 
with some of the anticipated proof and issues in the case and to excuse certain proposed jury members. Before conduct- 
ing voir dire, investigate how the judge handles the process, including how and when she requires challenges to be exer- 
cised. Check local court rules, if any. 

The selection process involves questioning prospective jurors to determine whether they have knowledge about the 
case, know the parties, witnesses, or counsel, and whether anything in their backgrounds or experience would make it 
difficult for them to decide the case fairly. Before beginning jury selection, consider the profile of the ideal juror for your 
particular case. 

Voir dire may be awkward because you are delving into the personal backgrounds of strangers in public while simulta- 
neously trying to win them over to your client’s claims. You have the right to excuse a biased juror for cause or to use a 
peremptory challenge to remove individuals who will be difficult to persuade about the merits of your case. Under 28 
U.S.C. § 1870, each party in a federal jury trial is entitled to three peremptory challenges unless they share an identity of 
interest, in which case the judge has discretion to limit each such group to three peremptories. 

During your questioning, you must also educate the jurors about the theme of your case and the strength of your evi- 
dence, establish your credibility, and develop a rapport with them. An abbreviated opening statement or preface to the 
voir dire is useful to give a broad overview of the case and to show the jurors that you believe in your case. You may wish 
to defuse in advance any apparent weaknesses or prejudicial aspects of your case. To learn as much as possible, ask some 
open-ended questions. To keep the jury from getting bored, ask new or altered questions to different jurors, and personal- 
ize some questions to a particular individual’s background. If you must delve into potentially sensitive personal informa- 
tion, ask the juror if she would prefer to talk about it with counsel and the judge alone. If possible, have a colleague take 
notes about juror answers so that you appear cordial, respectful, and concerned about their answers. At a minimum, have 
a system that will allow you to manage the jurors’ names and information that they convey. 


B. OPENING STATEMENT AND CLOSING ARGUMENT 


Opening statements and closing arguments serve very different purposes and make different demands on the advocate. 
Each is a form of art requiring careful analysis and preparation. Opening statements and closing arguments should be 
delivered with minimal reference to notes, in a well-paced and well-modulated manner. In a jury trial, be sure not to 
patronize the jurors or insult their intelligence; you must appear to believe in and respect them. When addressing a jury 
directly, be yourself. Do not try a new or unfamiliar style or you will come across falsely and lose the jury’s trust. 


1. Opening Statement 


The opening must be tailored to your audience. Judges sometimes read pretrial briefs and are familiar with the issues, but 
juries certainly will not be. From the jury’s perspective, trials are like impromptu theater, and you are on stage at all 
times. In your opening and throughout the trial, you must tell a story that rings true and resonates. 

The opening is a statement; overt argument is improper. Nevertheless, the opening is intended to persuade the fact 
finder about the legitimacy of your case. Jurors often make up their minds by the time the opening statements conclude. 
They pay careful attention because it is the first time they are being told the full story, they are not yet bored or jaded, 
they are still anxious about what their duties are in this novel context, and they tend to remember best what they hear 
first (and last). If they develop a strong opinion based upon the opening, they will tend to support their conclusions and 
beliefs with selected evidence and explain away any contrary evidence. 

Never devalue your own statements or waste your time by starting with disclaimers like “what I say is not evidence” or 
“the evidence will show” In a jury trial, the judge will already have stated this to the jury. Instead utilize the well-accepted 
principle of primacy to capture the attention of the fact finder immediately. During the first minute, you should introduce 
your client, simply establish your theme, and explain the agenda for your statement. Give a road map to the case and 
highlight coming attractions and priority information. Most important, say something early on that will gain the sympa- 
thy and pique the interest of the fact finder. Then tell your story in a way that a listener unfamiliar with your case will be 
able to follow and find compelling. 

Keep your story dramatic, human, and organized. Do not include every detail of your case, but include enough to con- 
vey a clear picture. Anchor your case to basic points of right and wrong. Be enthusiastic about your client and confident 
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in your case; be a leader, a guide, a teacher, someone who can be trusted. To facilitate communication, repeat key words 
and phrases, repeat the theme, pause for emphasis, and move around a bit. Use visual aids when permissible. Headlines 
that announce a new topic help the listener follow your statement. Maintain eye contact. Reference to a few notes is 
acceptable, but reading your statement is not. 

Emphasize vital pieces of evidence or witnesses. Confront and minimize the weaknesses in your case but stress the 
weaknesses of your opponent’s case. End on a strong note or by recapitulating your key points. Tell a jury that you are 
confident that when they hear the evidence, they will return a verdict in your client’s favor. 


2. Closing Argument 


Although you must review key evidence in your closing argument, the closing argument is not a mere summation of the 
evidence. It is a one-way conversation designed to persuade. An outline of the closing should be prepared before the trial 
begins and should sound the same themes developed in the opening statement, the direct examination, the cross-exami- 
nation, and the instructions. As the trial progresses, you can add to your outline specific notes about the actual proof that 
is entered into evidence. 

Start with the theme of your trial, one grounded in justice and ethics. If possible, relate it to an accepted standard with 
which the fact finder is likely to be familiar. The summation should anticipate and be tied to the jury instructions that the 
judge has agreed to give. Refer to specific instructions and explain how the evidence meets the standards set forth in the 
instructions. You need to give the jury reasons to support your contentions so that the jurors can feel reasonably certain 
that they are doing the right thing. This will also help them argue for your point of view with other jurors. Show them 
why each finding you want is right. Liberal reference to exhibits offered and received in evidence is highly recommended, 
and a chart outlining some or all of the issues and the evidence bearing on each may be useful. Using specific quotes or 
paraphrasing testimony to emphasize key points is an effective technique as well. Explain and unify the evidence to sup- 
port your conclusions. 

Analogies drawn from common experience and rhetorical questions help the jury do the thinking on its own to reach 
the conclusions you are urging. Repetition of key facts and themes in moderation is persuasive. Pace yourself, but build 
passion and energy into your closing. 

Question the credibility of the opponent's witnesses, the facts they assert, and the common sense of what the opponent 
contends. Try to show what the other side wants the fact finder to believe is improbable. Refer to your client by name. Use 
few notes and maintain eye contact. Keep the argument reasonably short and never boring. To the extent possible, try to 
convey a humane understanding of the harm to your client and the need for the redress sought. 


C. PREPARATION AND EXAMINATION OF WITNESSES 


Even though you are questioning a friendly witness, a good direct examination is often more difficult to achieve than 
effective cross-examination. 


1. Direct Examination 


Most attorneys tend to be less attentive and aggressive with their own witnesses. Direct examination requires (1) that 
basic facts be made understandable to people who are unfamiliar with them; (2) that continuity be maintained despite 
objections and interruptions; (3) that the witness convey his belief in his testimony and not appear rehearsed; (4) that 
the rules of evidence be observed; and (5) that a clear record be created in the event of an appeal. 

Direct examination requires painstaking preparation. Before trial, write out your questions and review them with your 
witnesses. Review exhibits and the witness’s deposition or statements with him. In preparing the witness to testify, bear 
in mind who the audience will be, and try to guide your suggestions on dress, style, eye contact, and demeanor accord- 
ingly. Any trial advocacy text will contain at least two dozen suggestions for specific instructions to lay witnesses about 
how to testify. Two of the most important ones are to testify only as to what you know and always to tell the truth. 

Keep your questions short and simple and use plain language. Organize them in a logical fashion, and cover subjects 
that are consistent with the theory of your case. Although you may refer to notes during the examination, do not read 
your questions. For particularly important matters that you want to highlight, ask your witnesses to “tell the jury (or 
judge)” or “please explain to the jury (or judge).” Listen carefully to the witness’ answers for two reasons: (1) to determine 
if the question is answered adequately and (2) so that you appear interested to the trier of fact. When answers are inade- 
quate or deviate from expectation, you can ask the witness to elaborate or explain, or ask the question in a different way, 
or simply repeat the question. If all else fails, ask a leading question, then follow the expected objection with a direct one. 
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Headlines to introduce a new subject help both the witness and the fact finder follow your line of questioning. To 
maintain the fact finder’s attention, vary the rhythm and pace of the examination. Visual aids are invaluable in keeping 
the jury’s attention and making your case understandable. Liberal use of enlargements of exhibits and charts is recom- 
mended. Exhibits should be shown to the jurors as soon as they are formally admitted if an enlargement is not available 
for them to view. 

The use of exhibits requires careful preparation. All exhibits should be numbered, keyed to, and offered through wit- 
nesses qualified to testify about them. The witness need not have created the exhibit. The witness need only testify as to 
authenticity or accuracy. To establish a foundation for authenticity or accuracy, the witness should first testify as to the 
witness’ capacity or relationship to the exhibit—for example, custodian of business records or caseworker on a particular 
case. Exhibits should also be reviewed with opposing counsel before the hearing to identify objections and their grounds. 

Objectionable questions lower your credibility and should be avoided. That does not mean, however, that you may not 
use any leading questions. Leading questions are permissible on direct in three circumstances: (1) on preliminary mat- 
ters that are not reasonably in dispute, (2) when questioning very young or very old witnesses, and (3) possibly with a 
forgetful witness. 

Prepare your own witness for cross-examination as well as for direct. If possible, the attorney offering direct examina- 
tion should rehearse with an associate conducting mock cross-examination, drawing all imaginable objections and 
preparing either to avoid them or to respond to them. Tell your witness to explain an answer given on cross when he feels 
he cannot just answer yes or no, even if pressed to do so by opposing counsel. Objections and how you respond to them 
should be anticipated when planning your witness’ testimony. To avoid raising objections that are sustained, be sure to 
lay a proper foundation showing that the witness is competent, through experience, position, or relationship, to testify 
about the matter. 

Typically objections either go to the form of a question, the relevance of a question, or the competence of a witness to 
answer a question. Counsel should anticipate all of these objections and deal with them in a way that maintains her own 
credibility. This may mean rephrasing a question and asking it in proper form or arguing the relevance of a question 
within the framework of the issues of the case. 

When the opportunity arises, present witnesses who can demonstrate in a compelling and sympathetic way that the 
issues profoundly affect human beings. Often the judge, jury, or hearing officer comes from a social and economic back- 
ground far removed from the client’s. Thus a wise move is to have the clients and witnesses present in the courtroom and 
to bring them to the stand whenever possible. Dry legal issues are never as compelling as human experience presented 
through live testimony. 


2. Cross-Examination 


Before you cross-examine, you must listen to and make notes about the witness’ testimony on direct. You must also 
decide whether to object when a rule of evidence is apparently being violated. Objections and interruptions should be 
minimized in jury trials. This view seems paradoxical since the rules of evidence are more stringent and rigorous in a 
jury case. However, a jury that is trying to understand the issues and evidence is apt to resent objections. Thus, whenever 
possible, raise potential objections in a pretrial conference by a motion in limine and raise expected objections in the 
courtroom while the jury is absent. Before objecting in the presence of the jury, know how much or how little your judge 
wants to hear in support of the objection. 

When you are permitted to cross-examine, keep in mind one or all of the three possible goals for cross-examination: 
(1) to obtain helpful information, (2) to discredit the witness or her testimony, and (3) to bolster the credibility of a third 
person who will then discredit the witness. In general, do not conduct cross-examination unless you expect to gain some- 
thing from it. Indeed, simply having no questions of a witness is acceptable. 

Like direct examination, cross-examination requires complete familiarity with the subject matter on which the witness 
testifies. Proper preparation includes organizing exhibits, deposition transcripts, and documents in your trial notebook 
for easy reference and retrieval. The key to successful cross-examination is using impeachment material with familiarity 
and ease. This requires preparation and practice. Good cross-examination demands—in addition to thorough prepara- 
tion—that you pay careful attention to the witness’ demeanor and testimony during both direct examination and cross. 
She may change her testimony from that given at a deposition or information in a report or reveal unexpected informa- 
tion that contradicts opposing counsel’s arguments. 
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On cross-examination, the questions should be brief, declarative but always leading and directive, calling for yes or no 
answers. In essence, the attorney testifies through her questions. This requires ingenuity, clear perception, patience, and 
caution. Two common mistakes on cross-examination are asking a question to which the examiner does not know the 
answer and asking a witness to explain an answer. Counsel should know the answers to all questions in advance, from 
discovery or from the necessary implications of the direct examination. You may be tempted to ask for an explanation 
when the witness gives a surprising answer. Do not do so. The wiser response is to leave the answer alone and deal with it 
in rebuttal testimony or closing argument. 

Another common mistake is asking questions after you get the answers you want. You should stop after you obtain 
the information you need to support the argument you plan to make in summation. Do not ask the witness to repeat 
testimony she gave on direct unless you believe you can weaken it or are seeking to have her explain or elaborate on 
testimony that was favorable to your cause. Otherwise, do not ask her to explain answers; the less opportunity she has to 
educate the fact finder, the better. And never quarrel with the witness. Particularly in a jury trial, the jurors identify with 
the witnesses, not with you. Unless you are fairly sure that the jury dislikes the witness, always be courteous and avoid 
anger or hostility. 


D. QUALIFICATION AND EXAMINATION OF EXPERTS 


Federal Rule of Evidence 702 governs the qualification of witnesses as experts entitled to offer opinions. The rule estab- 
lishes a tripartite test. The witness must possess “knowledge, skill, experience, training, or education” regarding some 
“scientific, technical or specialized knowledge’ to “assist the trier of fact to understand the evidence or to determine a 
fact in issue.” The witness need not be a leading light in the field. So long as her “knowledge, skill, experience, training, or 
education” is sufficient to assist the trier of fact, she should be permitted to testify.” The weight to be given to the wit- 
ness’ testimony depends on how much expertise she has. 


1. Qualification of Expert Witnesses 


The trial judge decides whether to permit a proffered expert to give opinions. Usually the examination by the party offer- 
ing the witness and the opposing party conducting a voir dire on her qualifications takes place in the presence of the 
jury. The judge also has discretion to decide whether the witness may offer opinions on particular subjects and may 
choose to wait until specific questions are addressed to her to assess the context of the questions better. 

When the science upon which the expert relies is well established, the reliability of the testimony is for the jury to 
decide, taking into account the usual considerations in evaluating any witness’ credibility. However, when the testimony 
is based on scientific theories which have not garnered wide support, the trial judge must decide whether the expert 
should be permitted to testify. In Daubert v. Merrell Dow Pharmaceuticals the Supreme Court held that an expert should 
not be permitted to testify unless both the reasoning or methodology underlying the testimony and the application of 
that reasoning or methodology to the facts in question are scientifically valid.”*' The court in Daubert provided standards 
by which the judge should determine whether scientifically valid reasoning and methodology has been employed. These 
include: (1) whether the theory or technique can be and has been tested; (2) whether it has been subjected to peer review 
and publication; (3) its known or potential rate of error; and (4) the degree of acceptance within the relevant 
scientific community.” 


240 Seg, e.g., Lanni v. New Jersey, 177 ER.D. 295, 301 (D.N.J. 1998). 


A Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993). 
242 Td. at 593-94, 
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The basic principle of Daubert was extended to include expert testimony based on technical, experiential, or special- 
ized knowledge in Kumho Tire Co. Ltd. v. Carmichael.” In Kumho the Court held that trial judges had wide discretion to 
determine which factors were pertinent to the determination of reliability.’ The trial judge may consider whether the 
expert’s testimony is logical and not contrary to common sense. The judge may rely on the expert’s own testimony as to 
whether the matters on which he bases his opinion 
* are “of a type reasonably relied on by experts in the particular field?” or 


* may require additional evidence, or 
* may even take judicial notice.”*° 


For example an application of the Daubert-Kumho test to an expert’s economic analysis would not require validating the 
conclusion, but only whether an accepted methodology was used in conducting the analysis.” 

Daubert-Kumho does not necessarily apply at the preliminary stages of a case, such as a class certification hearing.” It 
may or may not be used in determining admissibility for summary judgment purposes, where the judge is the trier of 
fact and where full voir dire is not necessarily available.” Similarly a relaxed standard applies to bench trials.” In jury 
trials an in limine hearing, generally referred to as a Daubert hearing, should be held where there is a material dispute as 
to the admissibility of the witness’ opinions.””! 


2. Examination of Experts 


Successful examination of experts on both direct and cross requires extensive preparation. You must try to learn as much 
in the narrow area of examination as the expert knows. Your expert can help you design her testimony after you explain 
the needs of your case. Before trial, when you are preparing your expert to testify, be sure to have her respond verbally to 
the key questions that you intend to ask at trial in order to be certain that the manner in which she phrases the answer is 
both clear and legally acceptable. Remember that professors are usually good teachers, familiar with effective teaching 
techniques. The average expert, however, is not a good communicator or is not accustomed to explaining complex mat- 
ters to lay people. Their explanations can be somewhat more sophisticated in a bench trial; nevertheless the explanations 
must be expressed in a way that makes them interesting. Also, experts are not likely to self-edit, thus necessitating careful 
preparation to avoid extraneous information or opinions. A practice session with role playing can be invaluable, particu- 
larly with a novice expert. Review with your expert the questions you anticipate on cross of him. Create or review with 
the expert whatever visual aids might help the jury understand the testimony or stay interested in it. Remind the expert 
to maintain poise and not bicker with a difficult questioner. 


24 Kumho Tire Co. v. Carmichael, 526 U.S. 137 (1999) 


*4The concurring opinion in Kumho noted that the type of discretion that the trial court was afforded was limited to discretion in choosing a 
reasonable means of including or excluding expert testimony, not general discretion to abandon the gatekeeping function in its entirety. 
Thus a failure to apply at least one of the Daubert factors would constitute an abuse of discretion. 526 U.S. at 159 (Scalia, J., concurring). 


Fed. R. Evid. 703. 
Id.201; Adams v. Pro Transportation, No. 8:00CV558, U.S. Dist. LEXIS 6088 (D. Neb. Jan. 9, 2000). 


See, e.g., United States v. Diaz, 300 F.3d 66 (1st Cir. 2002); Atlantic Richfield v. Farm Credit Bank of Wichita, 226 F.3d 1138, 1166 (10th Cir. 
2000); Blue Dane Simmental Corp. v. American Simmental Association, 178 F.3d 1035 (8th Cir. 1999); Figueroa v. Boston Scientific Corp. , 254 
E Supp. 2d 361 (S.D.N.Y. 2003). 


In re Visa Check/Mastermoney Antitrust Litigation, 192 ER.D. 68, 76 (E.D.N.Y. 2000). 
28 Nelson v. Tennessee Gas Pipeline Co., 243 F.3d 244, 249 (6th Cir. 2001). 
250 Gibbs v, Gibbs, 210 E3d 491, 500 (5th Cir. 2000). 


In addition to evidentiary treatises and 29 CHARLES A. WRIGHT & VICTOR JAMES GOLD, FEDERAL PRACTICE AND PROCEDURE § 6266 (2d ed. 2001), a 
good source of more information and cases on Daubert is www.daubertontheweb.com. 
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In working with your expert and in preparing your case for trial, consider the foundation on which you will rely as the 
basis for her opinion. Expert opinions may be based on firsthand knowledge, evidence admitted at the hearing, and other 
facts or data if “of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon 
the subject”? Thus an expert witness may rely on hearsay or unauthenticated evidence.” Whether the inadmissible 
evidence is disclosed to the jury, however, is within the judge’s discretion, as provided in the last sentence of Rule 703: 
“Facts or data that are otherwise inadmissible shall not be disclosed to the jury by the proponent of the opinion or infer- 
ence unless the court determines that their probative value in assisting the jury to evaluate the expert’s opinion substan- 
tially outweighs their prejudicial effect?” 

The extent to which the opinion is based on inadmissible evidence may also influence whether the court permits the 
expert to give her opinion before disclosing the basis for it.”™* Experts are not barred from expressing opinions on the 
“ultimate issue to be decided by the trier of fact?” 

Notwithstanding that experts are entitled to base their opinions on facts perceived by or made known to them, testify- 
ing experts may be excluded from the courtroom during the testimony of other witnesses under Rule 615 unless their 
presence is “essential.””*° Generally, if the expert has no firsthand knowledge of the facts, she is permitted to remain in 
the courtroom.”” If the court appoint its own experts, you are entitled to depose and cross-examine them.””* 

Cross-examination of experts requires the same type of preparation as direct. You must have thorough familiarity with 
the subject matter and relevant literature, especially anything the witness has written. Review previous testimony and 
reports by the expert or other experts in the case, and keep accessible any materials you will use for the examination. 
Statements in learned treatises recognized as such by the expert are a particularly potent source of cross-examination 
since they are admissible despite their hearsay status.” 


E. JURY INSTRUCTIONS 


Before trial begins, counsel should draft proposed jury instructions citing supporting authority and reflecting counsel’s 
theory on key points. They must be an accurate, clear, and plain statement of the legal and factual issues in the case. 
Instructions should cover all tried material issues supported by competent evidence.” They should relate the law to the 
evidence that you expect to introduce rather than merely state abstract propositions. Sources of pattern jury instructions 
include Edward J. Devitt, Charles B. Blackmar, Michael A. Wolff, and Kevin F. O’Malley’s Federal Jury Practice and 
Instructions and, in some circuits, model instructions adopted by the court of appeals.” 

Under the federal rules, proposed instructions must be submitted “at the close of the evidence or at such earlier time 
during the trial as the court reasonably requests.” Some judges include in their trial order a requirement that the par- 
ties submit joint jury instructions insofar as possible, and then a list of disputed instructions. You must obtain a ruling 
on your objections as early as possible to permit you to begin shaping your summation. Since the judge is not required to 
share his charge to the jury with counsel in advance of delivering it, the more comprehensive your requests for instruc- 
tions, the more advance notice you receive regarding jury instruction. Often these rulings can be obtained at a “charge 
conference,’ at which objections are raised and the grounds for them stated. If the instruction is given despite the objec- 
tion, the objection generally must be raised again after the charge is given to the jury, but the reasons probably do not 
need to be restated.”* 


Fed. R. Evid. 703. 

253 Boone v. Moore, 980 F.2d 539, 542 (8th Cir. 1992) (hearsay). 

See Fed. R. Evid. 705. 

Id. 704(a). 

Id. 615 (3). 

See ,e.g., Malek v. Federal Insurance Co., 994 F.2d 49, 54 (2d Cir. 1993). 
Fed R. Evid. 706. 

Id. 803. 

See, e.g., FDIC Federal Deposit Insurance Corp. v. UMIC Inc., 136 F.3d 1375 (10th Cir. 1998). 
See, e.g., www.lb5.uscourts.gov/juryinstructions/cf_Jury.cfm. 

Fed. R. Evid. 51. 

See Little v. Green, 428 F.2d 1061, 1070 (5th Cir. 1970). 
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Under Rule 51, the failure to object to an instruction or to the refusal to give what you believe are necessary instruc- 
tions before the jury retires to deliberate constitutes a waiver of such objections. An exception to this rule is sometimes 
recognized where it is plain that a renewed objection would be useless.” In other cases the exception is recognized for 
plain error or to prevent a miscarriage of justice.” Most judges deliver their jury instructions after argument by counsel, 
but this is discretionary with the judge.”®° The instructions are given in open court, and may be repeated or supplement- 
ed at the request of the jury or by the judge sua sponte. Federal judges are permitted, at their discretion, to comment on 
the evidence when charging the jury.” 


VI. Appellate Practice 


Appellate practice raises some questions similar to those presented in the district court, but it also introduces new 
issues and procedures. 


A. ISSUES AND PROCEDURES 

Concerns about whether to appeal often mirror the inquiries raised when litigation is first contemplated, while the 
process of appealing differs greatly from district court litigation. This section focuses primarily on the procedural aspects 
of an appeal, with some attention paid to the internal inquiry regarding the strategy of appealing. The substantive aspects 
of brief writing and oral argument are not discussed. 

For the most part, the process of taking an appeal is thoroughly set forth in the Federal Rules of Appellate Procedure, 
in the local rules which each circuit issues in conjunction with the federal rules, and in the internal operating procedures 
or other explanatory manuals and handbooks which the circuits also often publish. While this section cites some circuit 
rules as examples, practitioners should not assume that their circuit has a comparable rule. Since failure to comply with 
the circuit rules can result in dismissal of the appeal, practitioners are urged to review their circuit’s local rules carefully 
before embarking on an appeal.” 


B. THE RIGHT TO APPEAL 


The basic rule is that “[t]he courts of appeals ... shall have jurisdiction of appeals from all final decisions of the district 
courts ....”””” The Supreme Court interprets this “to mean that an appeal ordinarily will not lie until after final judgment 
has been entered in a case.”””” This final judgment rule provides that “a decision is not final, ordinarily, unless it ends the 
litigation on the merits and leaves nothing for the court to do but execute the judgment?” In practice, there may be 
some confusion about whether a judgment is indeed final. For example, a judgment is final even though a request for 
attorney fees is still pending.” When a matter remains pending despite the entry of a judgment, research the finality 
issue carefully and quickly. 

Federal Rule of Civil Procedure 54(b) sets forth the final judgment rule in multiclaim and multiparty cases. The court 
may “make express direction for the entry of judgment” on fewer than all the claims or as to fewer than all the parties 
“upon an express determination that there is no just reason for delay.’ The rule speaks to disposition of claims, rather 
than of legal theories or requests for relief.” As a result, if particular claims are dismissed in a multiclaim or multiparty 
case, you will need to consider whether to seek a Rule 54(b) order. 


264 Hammer v. Gross, 932 E2d 842 (9th Cir.), cert. denied, 502 U.S. 980 (1991); see Wilson v. Maritime Overseas Corp., 150 F. 3d 1 (1st Cir. 1998). 
*°5 Farley v. Nationwide Mutual Insurance Co., 197 F.3d 1322 (11th Cir. 1999). 

Fed. R. Civ. P. 51. 

See, e.g., McMillan v. Massachusetts Society for the Prevention of Cruelty to Animals, 140 F.3d 288 (1st Cir. 1998). 

See, e.g., In re O’Brien, 312 F.3d 1335, 1337 (9th Cir. 2002) (dismissal of appeal because brief and excerpts of record failed to comply with 
federal and circuit rules). 

7°28 U.S.C. § 1291. 


Cunningham v. Hamilton County, Ohio, 527 U.S. 198, 203 (1999) (citations omitted). 
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Id. at 204 (internal quotation marks and citations omitted). 
Budinich v. Becton Dickinson and Company, 486 U.S. 196, 199-202 (1988). 
Liberty Mutual Insurance Co. v. Wetzel, 424 U.S. 737, 742-43 (1976). 
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Statutory and common-law exceptions to the final judgment rule allow interlocutory appeals in specific instances. The 
most important of these for legal aid attorneys allows appeals from “[i]nterlocutory orders of the district courts . . . grant- 
ing, continuing, modifying, refusing or dissolving injunctions, or refusing to dissolve or modify injunctions ....”””* Thus 
any action which a district court takes, or declines to take, involving a request for or implementation of a preliminary or 
permanent injunction arguably establishes an automatic right to appeal, but this exception to the final judgment rule is 
narrow and strictly construed.” 

There are two other important statutory provisions for interlocutory appeals, but their applicability rests entirely in the 
courts’ discretion. Upon the district judge’s written statement that an otherwise unappealable order “involves a control- 
ling question of law as to which there is substantial ground for difference of opinion and that an immediate appeal from 
the order may materially advance the ultimate termination of the litigation,’ a request to appeal may be made to the court 
of appeals within ten days of the entry of the order.’”° The court of appeals then finally decides whether to allow the 
appeal.” Both courts act within their discretion in making the determination.” 

A recent amendment to the Federal Rules of Civil Procedure vests in the court of appeals the discretion to allow an 
appeal from an order granting or denying a motion for class certification if the request is made within ten days of the 
order’s entry.” The courts of appeal have established a variety of standards for exercising this discretion. These stan- 
dards include whether the decision below was manifestly in error, whether there is a need to clarify a fundamental issue 
of law which otherwise might not be considered, and whether the ruling on class certification might represent a death 
knell for either party independent of the merits.” They all agree that the right to appeal should be granted only sparing- 
ly. The rule also expressly states that allowance of the appeal does not act to stay proceedings below.”*" 

The “collateral order doctrine,’ a common-law doctrine, interprets “final decision” to include some orders that do not 
end the litigation. To be appealable, an order within this “small category” must be “conclusive, ... resolve important ques- 
tions separate from the merits, and ... [be] effectively unreviewable on appeal from the final judgment in the underlying 
action” The standard is extremely difficult to meet, so that a practitioner contemplating this approach should do con- 
siderable research on the intricacies of the doctrine. 


C. WHETHER TO APPEAL 


Deciding whether to appeal involves balancing a host of potentially competing factors. Obviously the clients’ needs and 
desires are at the top of the list. 

Another crucial consideration is the likelihood of success. This requires a careful review of the merits of the issue, of 
the strength of the district judge’s findings and the validity of her conclusions, of the standard of review to be applied, 
and of the composition and reputations of the particular court of appeals. For instance, while an adverse decision on a 
close legal question subject to de novo review on appeal might be appropriate for an appeal, the denial of a preliminary 
injunction because the plaintiffs had not demonstrated irreparable harm would require the more demanding showing 
that the district court had abused its discretion, rendering the appeal considerably more problematic. 


27428 U.S.C. § 1292(a)(1). 

275 Soe, e.g., Gardner v. Westinghouse Broadcasting Co., 437 U.S. 478, 480 (1978). 
28 U.S.C. § 1292(b). 

27714 

278 Swint v. Chambers County Commissioner, 514 U.S. 35, 47 (1995). 


Fed, R. Civ. P. 23(f). 
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See In re Delta Air Lines, 310 E3d 953, 959 (6th Cir. 2002) (reviewing and summarizing decisions from several other circuits on the appro- 
priate standard), cert. denied, 123 S. Ct. 2252 (2003); In re Lorazepam and Clorazepate Antitrust Litigation, 289 F.3d 98, 102-4 

(D.C. Cir. 2002) (same). 

Fed. R. Civ. P. 23(f). 

8 Swint, 514 U.S. at 42. See also Digital Equipment Corp. v. Desktop Direct Inc., 511 U.S. 863, 878-79 (1994) (refusal to enforce settlement agree- 
ment); Puerto Rico Aqueduct and Sewer Authority v. Metcalf and Eddy Inc., 506 U.S. 139, 143-44 (1993) (Eleventh Amendment immunity); 
Cauwenberghe v. Biard, 486 U.S. 517, 530-31 (1988) (forum non conveniens dismissal); Richardson-Merrill Inc. v. Koller, 472 U.S. 424 (1985) 
(attorney disqualification). 
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Furthermore, practitioners should familiarize themselves with the federal appellate court that would hear the appeal. 
This involves knowing the backgrounds, reputations, and experience of both active and senior judges and of calculating 
what the chances are for a “good” or “bad” panel.” Not every federal appellate court is as inclined for or against the poor 
and minorities as the Fourth and Ninth Circuits presently are, but information about the courts membership should be 
part of the decision making in every instance.”™* 

At the same time the possibility of success on the appeal has to be balanced against the impact of appealing or not 
appealing. For instance, if the district court rules adversely on the merits while certifying a class, the latter action may 
counsel in favor of an appeal since there may be little to lose. The more common concern, however, arises when the plain- 
tiffs loss at the district court level affects only themselves, while an unsuccessful appeal would have a far broader impact 
since it would create binding precedent in the circuit. This consideration is of particular importance when practitioners 
are aware that other public interest advocates in the circuit filed or are about to file litigation on the same issue which 
may have a better chance of success in the district court. 

Several other factors may need to be considered. These include 
+ whether there are nonsubstantive aspects of the decision which favor or disfavor an appeal (e.g., a good ruling on 

standing or mootness which could be threatened by a cross-appeal if the adverse decision on the merits is appealed); 


+ whether an appeal might result in a split of authority in the circuits, thereby increasing the risk of the issue going to 
the Supreme Court; 


+ whether the practitioner’s office has the time, resources, and skills to devote to an appeal; and 


+ whether the decision to be appealed from is likely to be published (and therefore more likely to have an impact 
in some way). 


In short, the decision to appeal is similar to the decision to bring the litigation in the first place, but with at least one 
significant difference: while a decision not to bring the litigation can be changed (subject to the statute of limitations), 
the decision not to appeal is the end of the line on that issue for those plaintiffs. Taking that step is sometimes difficult, 
but cutting losses to prevent a worse result is often the smartest move a practitioner may make. 


D. How To INITIATE AN APPEAL 


The first step in an appeal is filing a notice of appeal. This is a one-sentence statement indicating who is appealing, from 
which order or judgment (including the date) the appeal is taken, and to which court.” When you represent more than 
one party, you need not name all the plaintiffs who are appealing.”*° But the safer approach is to specify all of them.”*” 
The notice has the district court caption and, along with the fee for docketing the appeal, is filed in the district court, and 
the clerk then serves copies on the other parties’ counsel.”* If the appeal is from a final judgment, but the intention is to 
appeal orders issued during the course of the litigation, you need not specify each order to be appealed; the judgment 
encompasses all the orders entered. 


While most appellate courts regularly invite judges from other appellate courts and from the district courts to sit by designation on their 
panels, the D.C. Circuit currently uses only its own appeals court judges. This kind of information can be useful in gauging the odds of a 
sympathetic panel. 


*8Tn addition to or instead of word of mouth, a good source of information about federal appellate judges is the Almanac of the Federal 
Judiciary (published by Aspen), a two-volume looseleaf updated at least twice a year; it has basic biographical information and 
anonymous evaluations by lawyers of judges’ perceived strengths, weaknesses, and political predispositions. Volume 2 of the Almanac 
describes the appellate judges. 


*8Fed. R. App. P. 3(c)(1). Form 1 attached to the Federal Rules of Appellate Procedure is a “Notice of Appeal to a Court of Appeals from a 


Judgment or Order of a District Court.” See Fed. R. App. P. 3(c)(5). 


386 3(c)(1)(A). 


28 Under the prior version of Federal Rule of Appellate Procedure 3(c))(1), the Supreme Court had held that naming one plaintiff as an appel- 


lant, followed by “et al. was not sufficient to designate the unspecified plaintiffs as appellants. Torres v. Oakland Scavenger Co., 487 U.S. 312, 
317-18 (1988). The rule was then liberalized to eliminate this trap for the unwary. See, e.g., Garcia v. Walsh, 20 F.3d 608, 609 (5th Cir. 1994). 
Fed. R. App. P. 3(a)(1), (d)(1), (e). As a matter of courtesy, however, appellants’ counsel also should serve the notice of appeal on the 


other parties. See, e.g., Handbook of Practice and Internal Procedures § III.B.1., at 13 (D.C. Cir. Dec. 1, 2002) [hereinafter 
D.C. Circuit Handbook]. 
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Since the filing of the notice of appeal is jurisdictional, filing the notice timely is critical.”” In civil cases not involving 
the federal government, the notice must be filed within thirty days after entry of the judgment or order from which a 
party is appealing.” But, “[w]hen the United States or its officer or agency is a party; the time period for filing the notice 
is sixty days after entry of judgment for “any party?” A notice of appeal filed before the entry of judgment or order 
appealed from, but after it has been announced, is treated as being filed on the date of that entry.” Similarly, a notice of 
appeal filed after a judgment is announced or entered, but before disposition of a Rule 59(e) motion for reconsideration, 
or other such postjudgment motions, is effective when the motion is resolved.” The filing of a timely notice of appeal by 
any party extends the time for another party to file a cross-appeal to the later of fourteen days from the date that the first 
notice of appeal was filed or to the deadline that was originally applicable.””* 

A party may request that the district court extend the time to file the notice of appeal by filing a motion within thirty 
days after the deadline for filing a notice of appeal.””* The decision to extend the time for appeal lies within the district 
court’s discretion.” Under an amendment effective on December 1, 2002, the party so requesting must show “excusable 
neglect or good cause,’ regardless of whether the motion is filed during the original time to appeal or within the thirty 
days thereafter.” 

After the notice of appeal and the docketing fee are received by the clerk of the court of appeals, the clerk usually 
issues a standard order directing the parties to take certain actions within set time frames. Without an order stating oth- 
erwise, however, counsel for the appellant will have ten days to order a transcript of relevant court proceedings from the 
court reporter (or to certify that no transcript will be ordered).””* The details of how to proceed from that point on are 
either in an order from the court of appeals’ clerk’s office or in the circuit rules which supplement the Federal Rules of 
Appellate Procedure. 

To appeal in forma pauperis, a party must first file a motion with the district court.”” If that motion is granted, the 
party may proceed without paying fees.*”” But if the motion is denied by the district court, the party may then file a 
motion with the court of appeals.” A party allowed to proceed in forma pauperis in the district court is entitled auto- 
matically to proceed in forma pauperis in the court of appeals, unless the district court determines to the contrary.” 


789 See, e.g., Griggs v. Provident Consumer Discount Co., 459 U.S. 56, 58-59 (1982); see also Fed. R. App. P. 3(a)(2). 
Fed. R. App. P. 4(a)(1)(A). 


Fed. R. App. P. 4(a)(1)(B). The rules regarding judgments are almost metaphysical. According to Federal Rule of Appellate Procedure 4(a)(7), 
a judgment is considered to be “entered” when there has been compliance with Federal Rule of Civil Procedure 58, which requires the judg- 
ment to be “set forth on a separate document.” Only then is the judgment “effective.” Fed. R. Civ. P. 58; see Shalala v. Schaeffer, 509 U.S. 292, 
302-3 (1993). Adding to the complexity is that the real date on which the judgment is considered entered is “the date of entry of a civil judg- 
ment on the clerk’s docket,’ which may not be shown on the docket sheet. Houston v. Greiner, 174 E.3d 287, 289 (2d Cir. 1999). Using the date 
file-stamped on the judgment as beginning the time to appeal is the safest approach. 


Fed. R. App. P. 4(a)(2). 
1d, 4(a)(4)(B)(1). 
247d. A(a)(3). 
2574, A(a)(5)(A). 
26 See, e.g., Allied Steel v. City of Abilene, 909 F.2d 139, 142 (5th Cir. 1990). 
yg, 
298 
Fed. R. App. P. 10(b)(1). 
*9Td.(a)(1). The necessary information for the accompanying declaration appears in Form 4 of the Federal Rules of Appellate Procedure. See 
id. 24(a)(1)(A). 
Id. 24(a)(2). 
30174, 24(a)(5), 
302 
Id. 24(a)(3). 
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E. MOTION PRACTICE IN THE COURTS OF APPEALS 


Most appeals are resolved after full briefing and oral argument, with each court having different policies and procedures 
for those activities. The content of the briefs and of the appendix to the briefs is set out in detail in Federal Rules of 
Appellate Procedure 28 and 30 and is not discussed here. But, in addition to entertaining plenary briefing and argument, 
the appellate courts consider numerous motions, which can be either procedural or substantive and which, in some 
instances, are dispositive. A brief discussion of some of the more important motions follows. 

To obtain a stay or injunction pending appeal, a party must normally move first for that relief in the district court, 
but, when that is “impracticable? the motion may be made originally in the court of appeals.°®* The standard is essential- 
ly the same as for a preliminary injunction.’ Opposing a stay (in either court) can make the difference between imme- 
diate relief for the plaintiffs and a one- to two-year wait while the appeal winds its way through the system and the lower 
court proceeds to the merits. If the stay is granted, however, consideration should be given to moving for an expedited 
appeal, which would speed up the appellate process, at least through the point of oral argument. Similarly, although 
obtaining an injunction pending appeal is particularly difficult, combining it with a motion for an expedited appeal is 
probably a good tactic since the court may be willing to take that action in lieu of the more extreme one of issuing an 
injunction pending appeal.” 

Another motion to consider is for summary disposition, that is, for affirmance or reversal without plenary review. This 
is especially useful if the court entertains it before full briefing and views the procedure positively. ™ Although the stan- 
dard is invariably strict and such a motion is rarely granted (especially summary reversal), summary disposition has the 
advantage of resolving the appeal quickly and with considerably less work and expense.*” Also, since the motion is based 
on a strict standard which may not require a careful inquiry into the merits and usually does not result in more than a 
pro forma, unpublished disposition stating that the standard has not been met, there is little risk involved.” Losing the 
motion should not have any impact on the ultimate outcome. If a reasonable chance of success is seen, a motion for sum- 
mary disposition has the additional advantage of having two bites at the apple. Needless to say, however, practitioners 
should not abuse this approach but reserve it for the truly deserving case. 

Oral argument on motions in the appellate courts is the exception rather than the rule.” Consequently, while the need 
to be succinct remains, there is probably no opportunity to explain arguments beyond the written briefs. 


$0374, 24 8(a)(1), (2). The rule is somewhat illogical in requiring the appellant first to seek emergency relief pending appeal in the district 


court. If the district court grants a stay, it is effectively contradicting the rationale of its own previous decision to issue an injunction. See, 
e.g., Rodriguez v. DeBuono, 175 F.3d 227, 235 (2d Cir. 1999) (in reversing preliminary injunction which had been stayed by the district court, 
court of appeals states that “grant of a stay of a preliminary injunction pending appeal will almost always be logically inconsistent with a 
prior finding of irreparable harm”). And the request for an injunction pending appeal from the district court is almost certainly an exercise 
in futility because of that court’s denial of the request for an injunction on the merits. Nevertheless the effort should be made in order to 
satisfy the terms of the rule. 


See, e.g., Overstreet v. Lexington-Fayette Urban County Government, 305 F.3d 566, 572 (6th Cir. 2002); see also, e.g., Hilton v. Braunskill, 481 
U.S. 770, 776 (1987) (standard for stay pending appeal); Mohammed v. Reno, 309 F.3d 95, 100 (2d Cir. 2002) (same); Rule 8(a)(1), Circuit 
Rules of the United States Court of Appeals for the District of Columbia Circuit (standard for both a stay and an injunction pending appeal). 
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$05Th some instances the statute under which a case is brought specifies the circumstances in which the appeal may be expedited. See, e.g., D.C. 


Circuit Rule 47.2(a). Otherwise, the standard often is the traditional “good cause”; see, e.g., Rule 27-12, Circuit Rules of the United States 
Court of Appeals for the Ninth Circuit. Rule 27.5, Circuit Rules of the United States Court of Appeals for the Fifth Circuit, may be more 
demanding, such as in requiring “irreparable injury” and in that the decision under review be “subject to substantial challenge.” D.C. Circuit 
Handbook § VIILB, at 33. 


The Fourth Circuit, for instance, discourages motions for summary disposition and considers them only after briefing is completed. Rule 
27(£), Circuit Rules of the United States Court of Appeals for the Fourth Circuit. But see, e.g., D.C. Circuit Rule 27(g)(1) (requiring the motion 
to be filed within forty-five days of docketing); D.C. Circuit Handbook § VIILI at 36 (“Parties are encouraged to file such motions where a 
sound basis exists for summary disposition”); see also, e.g., Rule 27.4, Third Circuit Local Appellate Rules (must “alleg[e] that no substantial 
question is presented”). 

07 See, e, g. Taxpayers Watchdog Inc. v. Stanley, 819 F.2d 294, 297 (D.C. Cir. 1987). 

308 See, e.g., Indianapolis Power and Light Co. v. Surface Transportation Board, 2002 WL 1349542 (D.C. Cir., June 19, 2002). 


30 Fed. R. App. P. 27(e); but see, e.g., Rule 27(b), Local Rules of the Second Circuit. 
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This chapter discusses a range of issues related to class action practice.’ Legal aid lawyers historically have used class 
actions to obtain relief for large groups of clients in numerous areas. Now organizations funded by the Legal Services 
Corporation (LSC) are barred from bringing or participating in class actions and must explore other approaches, such as 
declaratory judgment actions.’ 

Nonetheless, for those attorneys able to bring class actions, this chapter reviews the strategic considerations underlying 
the decision whether to bring a class action. It then discusses the class certification requirements set forth in Rule 23, 
how to define and manage the class action, and settlement issues.” 

Advocates should be aware that significant changes in Rule 23 took effect on December 1, 2003. This chapter touches 
briefly on some of these changes, but any attorney who is or will be involved in class action litigation should review the 
new rules with great care. Also, Congress is considering the Class Action Fairness Act of 2004. The Act is not discussed 
here, but attorneys contemplating interstate class actions should become familiar with the proposed legislation and peri- 
odically check whether it has been enacted into law. 


|. Whether to Bring a Class Action 


Besides determining whether a case can be brought, counsel must determine whether the case should be brought as a 
class action. The ramifications of filing a case as a class action must be carefully thought through and discussed with the 
potential class representative. Counsel must determine whether the requirements for a class action can be met.’ Then 
counsel must consider several factors in deciding to bring a case as a class action: (1) can the case be won; (2) are there 
sufficient resources to bring a class action; (3) does having a class affect the process of bringing a case to judgment; (4) is 
a class necessary for relief? 


A. PROBABILITY OF SUCCESS ON THE MERITS 
Counsel’s assessment of the strength of a case on the merits is a factor in deciding whether to bring any case, whether it 
is framed as a class action or not. However, a judgment in a class action has preclusive effect for the class for all claims 
actually litigated.” It will decide the law for all class members. If plaintiffs win, this is clearly an advantage: relief will ben- 
efit all affected individuals, including people with very small claims who might not otherwise sue for one reason or 
another. However, if plaintiffs lose, the judgment has claim-preclusive effect on all class members and those in privity 
with them unless the absent class member is subsequently able to establish lack of jurisdiction or inadequate representa- 
tion. Lack of notice in a Rule 23(b)(1) or 23(b)(2) class (where notice is not required) does not defeat the res judicata 
effect of the judgment.° 

Thus assessing the likelihood of success on the merits is a key factor in deciding both whether to bring a case as a 
class action and how broadly to define the class (e.g., county, state, regional, or national class). Assessing whether plain- 
tiffs will win involves not only an analysis of the law but also a critical look at the way the courts in the plaintiffs’ jurisdic- 
tion are ruling on the type of issue presented in the case. If the courts in the jurisdiction are not sympathetic to issues 


' Excellent materials are available for more in-depth review of the matters covered in this chapter. See ALBA CONTE & HERBERT B. NEWBERG, 
NEWBERG ON CLASS ACTIONS—A MANUAL FOR GROUP LITIGATION AND STATE LEVELS (3d ed. 1992 & 2004 Supp.); 7-7A CHARLES A. WRIGHT ET AL., 
FEDERAL PRACTICE AND PROCEDURE (3d ed. 1998 & 2004 Supp.); JAMES WILLIAM MOORE ET AL., 3B Moore’s FEDERAL Practice (3d ed. 1997 & 2004); 
JONATHAN SHELDON, CONSUMER CLASS ACTIONS: A PRACTICAL LITIGATION GUIDE (5th ed. 2002); NATIONAL CONSUMER LAW CENTER, THE CONSUMER 
CREDIT AND SALES LEGAL PRACTICE SERIES (useful information for all class actions); National Consumer Law Center, Consumer Class Action 
Symposium (Oct. 2002, Atlanta, Ga.) (motions, reports, and other documents available for purchase from consumer law center.); MANUAL FOR 
COMPLEX LITIGATION (THIRD) §§ 3861 et seq. (1995). A very useful website is www.classactionreports.com. 


? See Chapter 9, Section III (declaratory judgments), and Chapter 1, Section III.B.1 (impact litigation under the restrictions), of this MANUAL. 
* 42 U.S.C. § 2996e(d)(5). 
* These requirements are discussed below. 


The law of claim preclusion generally prohibits litigation of all claims arising from a previously litigated transaction even when the claims 
were not actually litigated. However, in class actions, a judgment has preclusive effect only for the claims actually litigated. Cooper v. Federal 
Reserve Bank of Richmond, 467 U.S. 867, 880 (1984) (distinguishing between individual and class claims). 


° Fed. R. Civ. P. 23 (advisory committees note). Lack of notice in a Rule 23(b)(3) class does deprive the ultimate judgment of preclusive effect. 
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traditionally raised in legal services practice, bringing a case as an individual action and leaving class litigation on the 
issue to another jurisdiction might be better.’ 


B. RESOURCES 


Another factor to consider is whether the program has sufficient resources to bring the class action. On the one hand, if 
the issue is not litigated as a class action, a systemic problem may remain unresolved, and numerous cases may be 
brought on behalf of individuals; this results in duplicative efforts. On the other hand, bringing a class action commits 
program resources to a time-consuming, frequently long-term lawsuit in which zealous representation requires fully liti- 
gating the interests of the entire class. This type of litigation often requires substantial out-of-pocket expenses for discov- 
ery, class notification, and experts, only some of which may be recoverable after judgment.’ To add human and economic 
resources, consideration should be given to seeking cocounsel from private law firms. 


C. EFFECTS ON THE LITIGATION PROCESS 


The third set of considerations relate to whether having a class certified affects the process of bringing the case to judg- 
ment. The most important of these considerations is the likelihood of the named plaintiff’s case being resolved, and 
thereby needing a class to avoid mootness.’ However, if possible mootness is the only reason to bring a class action, 
counsel should assess whether mootness could be avoided some other way, such as by joining several plaintiffs or by 
bringing a claim for damages."° 

In a class action, a plaintiff class may be allowed much broader discovery than an individual party. This is particularly 
true in a case challenging a pattern and practice of conduct rather than a written policy." However, filing a case as a class 
action may also result in more vigorous discovery than an individual party against the named plaintiff, particularly on 
issues relating to plaintiff’s adequacy of representation, typicality, and knowledge of the meaning of class representation. 
Thus the named plaintiff must be totally aware of the implications and potential conflicts involved in serving as a class 
representative.” Likewise, in Rule 23(b)(3) actions, defendants may attempt to direct discovery at the absent class mem- 
bers." Such discovery can substantially delay relief. 

Filing a case as a class action may allow more opportunities for media exposure and public education or awareness 
about the issues of the case. On occasion this coverage can be helpful in surfacing witnesses or other useful evidence. In 
some cases, however, it may create a public backlash that could harm the named plaintiff’s case. Named representatives 
need to be prepared to have the glare of publicity focused on them personally."* 

Consideration should be given to the likelihood of appeal should the plaintiff be successful. In many instances, defen- 
dants are more likely to appeal an adverse judgment in a class action than a loss in an individual case. This issue needs to 
be discussed with the named plaintiff(s). 


D. EFFECTS ON RELIEF 


Several issues relating to relief are critical to the decision about filing a class action. The first consideration relates to 
requests for preliminary relief. Bringing a class action creates an initial conflict about whether preliminary relief should 
be requested on named plaintiff’s behalf or for the entire class. In cases where the plaintiff requires an immediate reme- 


7 E.g., the circuits are split on whether the Americans with Disabilities Act (ADA) is applicable to the content of insurance policies. Compare 
Doe and Smith v. Mutual of Omaha, 179 F.3d 557 (7th Cir. 1999) (permitting insurance companies to create a special cap on AIDS-related 
medical care), with Pallozzi v. Allstate Life Insurance Co., 198 E3d 28 (2d Cir. 1999) (finding insurer was not allowed to refuse to issue joint life 
insurance policy to applicants on the basis of mental disability). Thus a lawyer in the Seventh Circuit claiming discrimination under the ADA 
in the content of an insurance policy might seek a way around Doe and Smith on an individual basis, while a lawyer in the Second Circuit 
might bring a class action. 

8 See generally 28 U.S.C. §§ 1911 et seq. 

? See Chapter 3, Section II, of this MANUAL. 

Bringing a class action lawsuit with a prompt motion to certify the class may resolve the mootness issue, but it will not solve the standing 
issues of City of Los Angeles v. Lyons, 461 U.S. 95 (1983). See Chapter 3, Section I, of this MANUAL. 

l See, e.g., Hoffman-La Roche Inc. v. Sperling, 493 U.S. 165, 170 (1989). 

1? See SHELDON, supra note 1, ch. 7. A conflict may arise between the plaintiff and the class in settlement negotiations where defendants attempt 
to settle the individual claims without providing class relief. 

13 See Note, Obtaining Discovery from Absent Class Members in Federal Rule of Civil Procedure 23(b)(3) Class Actions, 30 DRAKE Law REVIEW 347 
(Winter 1980-81), and cases cited therein. See also Debra Lyn Bassett, Pre-Certification Communication Ethics in Class Actions, 36 GEORGIA 
Law Review 353 (2002) (discussing discovery from absent class members). 


“See discussion of “choosing plaintiffs” infra Section II.A. 
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dy, a class action may not be a viable alternative. This is an issue that must be resolved with the named plaintiff before 
deciding whether to file the case as a class action. Even if preliminary relief is requested only for the named plaintiff, fil- 
ing the case as a class action may delay a ruling on individual preliminary relief or create a disincentive for the defendant 
to agree to preliminary relief for the named plaintiff. 

Counsel must also determine whether final relief on behalf of the class is necessary or beneficial. A court may not 
grant relief to the class without certification. Thus the court may not order that notice be posted and sent to all class 
members either to inform them of the judgment or to instruct them in procedures to obtain individual relief based on 
the judgment. Likewise, without certification, class members may not enforce the judgment or decree by contempt. 

Filing a case as a class action tolls the statute of limitations for individual claims during the pendency of the class 
action even if class certification is ultimately denied." But tolling can be denied if plaintiffs’ claims are not stated with 
enough specificity to put the defendants on notice of potential liability. 

Potential problems with relief in bringing a class action also arise. As noted, filing as a class action may delay relief for 
the named plaintiff, both on a preliminary and permanent basis. In most cases it will serve as a deterrent to the defen- 
dant settling the individual plaintiff’s case. 

Litigation strategy and settlement negotiations may create ongoing potential conflicts between the named plaintiff and 
the class. Once a case is filed as a class action, any settlement or dismissal of the case must be approved by the court even 
if the case is not certified.” If plaintiffs win the action, issues then arise as to representation of class members for indi- 
vidual relief and distribution of benefits or damages.'* Depending upon the relief obtained in the case, regular and 
lengthy monitoring of the decree or judgment on behalf of the class may be required.” 

These problems are certainly not insurmountable, but they must be carefully thought through by the named plaintiff 
and by counsel before a commitment to represent a class. Litigation strategy and settlement negotiations may create 
ongoing potential conflicts between the named plaintiff and the class. After an in-depth discussion with the named plain- 
tiff to evaluate these factors, a retainer should be signed and should detail the agreements made on settlement, negotia- 
tion, attorney fees, commitments regarding appellate representation, and provision for terminating representation.” 


E. LIMITATIONS ON SETTLEMENT OF CLAIMS BY CLASS REPRESENTATIVES 


Settlements are controlled by the court in order to protect the rights of all class members. However, in determining 
whether to bring a class action, the limitations on settlements by named plaintiffs must be discussed before the certifica- 
tion of the class. The general rule is that named plaintiffs have a fiduciary duty to absent class members and are not 
allowed to abandon their representation or settle in such a way that significantly prejudices the class.” The court is 
responsible for seeing that the named plaintiffs do nothing which prejudices the members of the class sought to be repre- 
sented.” One court described class actions as “an awkward device, requiring careful judicial supervision, because the fate 
of the class ... is to a considerable extent in the hands of a single plaintiff (or handful of plaintiffs ...) whom the other 
members ... may not know and who may not be able or willing to be an adequate fiduciary of their interests?” Named 
representatives accordingly must proceed with caution. However, the circuits are split regarding whether Rule 23(e) specifical- 
ly applies in the precertification context and whether notice of the settlement must be given to the putative class members.” 


'S Devlin v. Scardelletti, 536 U.S. 1 (2002) (Scalia, J. dissenting); Bowen v. New York, 476 U.S. 467 (1986); Crown Cork and Serial Co. v. Parker, 462 
U.S. 345 (1983); American Pipe and Construction Co. v. Utah, 414 U.S. 538 (1974). 


16 Davis v. Bethlehem Steel Corp., 600 E Supp. 1312 (D. Md. 1985), aff'd, 769 F.2d 210 (4th Cir. 1985). 
"Fed. R. Civ. P. 23(e). See discussion of settlement infra. 


'*In some cases, representation for individual relief can be spread through a number of legal aid programs (e.g., all programs in the state for a 
statewide class action), or relief can be framed as a presumptive flat amount for each class member with the right to challenge the amount. 


"Some of these cases continue for decades. See, e. g Wyatt v. Sawyer, 105 F. Supp. 1234 (M.D. Ala. 2000) (discussing proposed settlement in a 
mental health case that lasted over thirty years). 


SHELDON, supra note 1, at App. A. 

1 See, e, g. Blanchard v. Edgemark Financial Corp., 175 FR.D. 293, 298 (N.D. Ill. 1997) (named plaintiff voluntarily accepts a fiduciary obligation 
toward the class that may not be abandoned at will or by agreement with the defendant if prejudice to the absent class members would 
inhere or if the class representative exploited the class action procedure for his own personal gain). 

? This is also the basis for Rule 23(d). See also Rule 41 (1) (“subject to the provisions of Rule 23(e)”). 

Culver v. City of Milwaukee, 277 F.3d 908, 910 (7th Cir. 2002). 


“The Fourth Circuit held that Rule 23(e) did not apply to precertification settlements, thus giving the class representatives more power over 
dismissing claims. Shelton v. Pargo Inc., 582 F.2d 1298, 1305 (4th Cir. 1978). The Ninth Circuit disagreed with Shelton and held that any settle- 
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Il. Rule 23 Class Certification Requirements 


Rule 23(a) sets forth four requirements for class certification, all of which must be met: (1) the class is so numerous that 
joinder of class members is impracticable (numerosity); (2) there are questions of law or fact common to the class (com- 
monality); (3) the claims or defenses of the class representatives are typical of those of the class (typicality); and (4) the 
class representatives will fairly and adequately protect the interests of the class (adequacy). 

Rule 23(b) sets forth three additional but alternative requirements, only one of which must be met: (1) Rule 23(b)(1) 
addresses the risk of either inconsistent adjudications or adjudication of individual interests, which would as a practical 
matter be dispositive of the interests of others; (2) Rule 23(b)(2) focuses on the behavior of defendants who acted or 
refused to act on grounds generally applicable to the class; and (3) Rule 23(b)(3) requires that the common questions of 
law or fact predominate over any individual class member’s questions and that a class action is superior to other methods 
of adjudication. 

A court’s analysis of the requirements of Rule 23(a) and (b) is described as rigorous.” However, courts are not to con- 
sider the merits of the plaintiff’s underlying claim in the analysis.” The plaintiff has the burden of proving that the 
requirements of Rule 23 are met.” The standard of review of the district court’s decision to certify or fail to certify the 
class is “abuse of discretion.” A court abuses its discretion if its certification order is premised on legal error.” At least 
one court is less deferential to the denial of certifications than it is to the granting of them.” 

Before filing a case as a class action, counsel should think through how the case meets each of the Rule 23(a) require- 
ments and which prong(s) of Rule 23(b) are met. The complaint should then plead specifically how the case meets each 
of the Rule 23 requirements rather than merely parrot the language of Rule 23 in a rote fashion. Indeed, many local rules 
require that class action allegations contain specific information regarding the class, such as an estimate of the number of 
persons in the class.” 


A. RULE 23(a) REQUIREMENTS 
The four requirements for class certification must all be met. 


1. Numerosity 


The numerosity requirement of Rule 23 does not focus exclusively on numbers but on the impracticality of individual 
joinder.” The courts generally express this principle by applying no strict numerical test for determining impracticality 
of joinder. The court must examine the specific facts of each case.” 


ment of a class action fell under Rule 23(e) even without certification. Diaz v. Trust Territory of Pacific Islands, 876 F.2d 1401, 1407-8 (9th Cir. 
1989). This may be the rule in the Third Circuit. See In Re Nazi Era Cases Against German Defendants Litigation, 198 F.R.D. 429, 438-39 (D. 
N.J. 2000) (citing with approval old Third Circuit cases in finding Rule 23(e) applied). This may also be the rule in the Fifth Circuit. See Larry 
James Oldsmobile-Pontiac-GMC Truck Co. Inc. v. General Motors Corp., 175 ER.D. 234, 237-38 (D. Miss. 1997). The Eleventh Circuit did not 
address the issue but specifically set it aside for future review. Rice v. Ford Motor Co., 88 F.3d 914, 919 (11th Cir. 1996). But see Roper v. 
Consurve Inc., 578 F.2d 1106, 1110 (5th Cir. 1978), where the court held, in the context of postcertification, that named plaintiffs were not 
allowed to terminate their duties by taking satisfaction; “a cease-fire may not be pressed upon them by paying their claims.” 

General Telephone Company of Southwest v. Falcon, 457 U.S. 147, 161 (1982). See also Baffa v. Donaldson, Lufkin and Jenrette Securities Corp., 
222 F£3d 52, 58 (2d Cir. 2000). 

6 Eisen v. Carlisle and Jacquelin, 417 U.S. 156, 177-78 (1974). But see Coopers and Lybrand v. Livesay, 437 U.S. 463, 469 (1978) (class determina- 
tion generally involves considerations that are “enmeshed in the factual and legal issues comprising the plaintiff ’s cause of action”). See also 
Kirkpatric v. Bradford and Co., 827 F.2d 718,723 (11th Cir. 1987) (reversing denial of certification in part because rejection of class “was 
based upon nothing other than the court’s assessment of the plaintiffs likelihood of success .... This is an improper basis for deciding the 
propriety of a class action’). 

7 Stirman v. Exxon Corp., 280 E3d 554, 562 (5th Cir. 2002). 

28 Paton v. New Mexico Highlands University, 275 E3d 1274, 1277 (10th Cir. 2002). 

” Hawkins v. Comparet-Cassani, 251 F.3d 1230, 1237 (9th Cir. 2001) 

30 Caridad v. Metro-North Commuter Railroad, 191 F.3d 283, 291 (2d Cir. 1999). 

31 LR. 23.1 (A)(2) (N.D. Fla.); L.R. 23.1 (b)(2)(A) (E.D. Pa.). 

*<Numerosity” is the term generally used to identify this requirement. However, as seen infra, classes of various numbers have been certified. 
This requirement might be more appropriately termed “impracticality.’ See, e.g., Anderson v. Department of Public Welfare, 1 F. Supp. 2d 456, 
461 (E.D. Pa. 1998). 

This appears to be the generally accepted formulation of this principle. Robidoux v. Celani, 987 F.2d 931, 935-36 (2d Cir. 1993); Stewart v. 
Abraham, 275 F.3d 220, 226-27 (3d Cir. 2001) (quoting James WM. Moore ET AL., 5 Moore’s FEDERAL PRACTICE § 23.22[3][a] (3d ed.1999)); 
Mullen v. Treasure Chest Casino LLC, 186 F.3d 620, 624 (5th Cir. 1999) (quoting NEWBERG ON CLASS ACTIONS § 3.05 at 3-25 (3d ed. 1992)); In re 
American Medical System, 75 F.3d 1069, 1079 (6th Cir. 1996). 
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Although a large number of putative class members may suffice to prove numerosity, other factors are considered in 
determining whether joinder is impracticable (not impossible).** These factors are ease of identification of individual 
class members, geographical disbursement, fluid composition of class population, size of individual claims, individual 
ability to bring separate actions, and the nature of the claims raised and relief sought.” 

Class size in some cases may be proven by appending to the motion for class certification public documents, census 
data, or responses to Freedom of Information Act requests. Affidavits at other times can establish the numbers in the 
class. If opposing parties have information regarding the size of the class, consideration should be given to filing a discov- 
ery request at the same time as the complaint; this may lead to a stipulation on numerosity. If the exact number of class 
members cannot be proven, the court can draw inferences about the class size. 

If the size and impracticality of joinder appear to be a problem in a given case, adjusting the class definition may 
resolve the issues by, for example, eliminating subclasses (each subclass must independently meet the numerosity 
requirements) or including persons who will be affected in the future.*° 


2. Commonality 

Plaintiffs’ grievances generally must share a common question of law or fact.” Rule 23 does not require that all questions 
of law or all questions of fact be common to all class members.** Rather, at least one question of law or fact must be 
common to the proposed class. ° Other circuits require two.“ Relief requiring individual determinations does not 

defeat class certification.” 


3. Typicality 


While the commonality requirement focuses on the common thread among all class members, the typicality requirement 
focuses on the named plaintiff. In the leading case in this area, General Telephone Co. of the Southeast v. Falcon, the US. 
Supreme Court held that the class representative had to “possess the same interest and suffer the same injury as the class 
members.” The typicality requirement centers on “whether the class representative's claims have the same essential 
characteristics of those of the putative class. If the claims arise from a similar course of conduct and share the same legal 
theory, factual differences will not defeat typicality:’ Put another way, typicality can be measured by whether there is a 
sufficient nexus between the claims of the named representatives and those of the class.“ As with commonality, factual 
differences do not defeat typicality if the course of conduct and the claims are based on the same legal theory.“ 


Typicality can be satisfied only if the named plaintiff has the standing to bring the claim.”° 


347A WRIGHT ET AL., supra note 1, §§ 1762, at 159; 3B Moore’s FEDERAL PRACTICE, supra note 1, § 23.05[3] at 23-156. See Robidoux, 987 F.2d at 
936. 


*Classes of various sizes have been certified: Peoples v. Sebring Capital Corp., 2002 WL 406979 (N.D. Ill. 2002) (certifying a class of eleven indi- 
viduals); Grant v. Sullivan, 131 ER.D. 436 (M.D. Pa. 1990) (certifying a class of 14); Hernandez v. Alexander, 152 ER.D. 192 (D. Nev. 1993) 
(indicating that a class of fifty-two might meet numerosity requirements but declined to certify because of failure to show “impracticability” 
of individual joinder); Hash v. United States, 2000 WL 1460801 (D. Idaho 2000) (certifying a class of 200 landowners); Loma Linda Medical 
Center v. Farmers Groups Inc. 1995 WL 363441 (E.D. Cal. 1995) (certifying a class of 626); Immigrant Assistance Project v. Immigration and 
Naturalization Service, 306 E3d 842 (9th Cir. 2002) (certifying a class of 11,000). For a review of earlier cases where class of less than 100 
were certified; see Jordan v. County of Los Angeles, 669 F.2d 1311 (9th Cir.), vacated on other grounds, 459 U.S. 810 (1982). 


*°Courts have struggled to produce a rule governing the inclusion of future adversely affected persons within a class. Although those already 
injured by an unlawful practice can be identified, knowing how many will be injured if the practice is continued is inherently impossible. 
Accordingly some courts routinely include future victims of the challenged conduct within the class definition. See, e.g., Pederson v. Louisiana 
State University, 213 E3d 858, 868 n. 11 (5th Cir. 2000). 


37 Baby Neal v. Casey, 43 F.3d 48, 56 (3d Cir. 1994); see also Marisol A. v. Giuliani, 126 F.3d 372, 376 (2d Cir. 1997). 

38 See, e.g., Armstrong v. Davis, 275 F.3d 849, 868 (9th Cir. 2001). 

* Hart v. Valdez, 186 F.3d 1280, 1288 (10th Cir. 1999); Kanter. v. Casey, 43 E3d 48, 56 (3d Cir. 1994). 

“ Applewhite v. Reichhill Chemical Inc., 67 F.3d 571, 573 (5th Cir. 1995); Forbush v. J.C. Penney Co., 994 F.2d 1101, 1106 (5th Cir. 1993). 


“ Savino v. Consumer Credit Co., 173 ER.D. 346 (E.D. N.Y. 1997) (certifying a class which had received similar debt collection letters despite 
individual differences in determination of injuries and damages). 


” General Telephone Co. of the Southeast v. Falcon, 457 U.S. 147, 156 (1982) (quotation omitted). 
* Stirman v. Exxon Corp., 280 E3d 554, 562 (5th Cir. 2002). 
“i Prado-Steiman v. Bush, 221 F.3d 1266, 1278-79 (11th Cir. 2000). 


* Stewart v. Abraham, 275 F.3d 220, 227-28 (3d Cir. 2001) (certifying class challenging city’s rearrest policy). See also Piazza v. Ebsco Industries 
Inc., 273 F.3d 1341, 1351 (11th Cir. 2002) (strong similarity of legal theories satisfies typicality despite substantial factual differences). 


"6 Piazza Inc., 273 E3d at 1351. 


FEDERAL PRACTICE MANUAL FOR LEGAL AID ATTORNEYS 


177 


178 


CHAPTER 7 Class Action 


4. Adequacy of Representation—Class Representatives and Counsel 


Rule 23(a)(4) requires a class representative to represent fairly and adequately the interests of absent class members. As 
with other aspects of Rule 23, due process governs the determination of adequacy of representation.“ By assuring ade- 
quacy of representation, Rule 23 permits class judgments to bind absent class members.”* 

The requirement of adequate representation focuses on both the named plaintiffs and their counsel. By separating the 
inquiry into adequacy of representation from the issues of commonality and typicality, the rule requires a critical assess- 
ment of issues on which the named plaintiff and any portion of the class might disagree.“ Class certification is improper 
when the interests of the representative party and the class conflict. Thus a class was decertified upon a finding that the 
claims of the named representatives were not aligned with those of the other class members when many members suf- 
fered from completely different injuries due to their asbestos exposure.’ Defendants not uncommonly attempt to defeat 
class certification by making allegations of antagonistic interests between the named representatives and the remainder 
of the class." Conflicts impairing certification can usually be averted by counsel vigilantly assessing all interests involved 
on a regular basis, informing the court of any potential conflicts when they arise, and asking the court to certify subclass- 
es and appoint independent counsel to represent the varying interests on the conflict.” Similarly a judge may order 
notice to all class members informing them of the right to intervene to oppose the named plaintiff’s position.”’ Or the 
judge may define the class in a more limited way to avoid conflicts.” 

The named plaintiff must also evidence a willingness to prosecute the class claims actively. Thus, in a case in which the 
named plaintiff failed to file for class certification for two and a half years, the court found that she failed to protect the 
interests of the proposed class.” Adequate representation by the named plaintiff generally should not, however, include 
an assessment of plaintiff’s financial resources, unless lack of financial resources is relevant to the named plaintiff’s will- 
ingness or ability to fund the litigation or represent the class.”° 

Zeal and competency of counsel for the class are initially determined on the basis of the experience of either the lawyer 
or the legal organization for whom the lawyer works and the quality of initial pleadings.” For example, failing to move 
promptly for class certification could be viewed as evidence of lack of adequate class representation.” Sometimes the court 


"See generally CONTE & NEWBERG, supra note 1, § 1.03 (notice and adequacy of representation are touchstones of due process in class actions.) 
See also In Re Ad Med Systems Inc., 75 F.3d 1069, 1083 (6th Cir. 1996) and Broussard v. Meineke Discount Muffler Shops Inc., 155 E3d 331, 338 
(4th Cir. 1998) (explaining the class action premise that, because litigation by representative parties adjudicates basic due process rights of 
all class members, named plaintiffs must possess undivided loyalty to absent class members). 

“Hansberry v. Lee, 311 U.S. 32 (1940). For a good explanation of this case, see Horton v. Goose Creek Independent School District, 690 F.2d 470, 
486-87 (5th Cir. 1982). See also Richards v. Jefferson Co., Alabama, 517 U.S. 793, 800-801 (1996). 

“But see General Telephone Company of Southwest, 457 U.S. at 157 n.13 (1982) (requirements of commonality and typicality tend to merge and 
so does adequacy-of-representation requirement, although adequacy of representation raises concerns about competency of class counsel 
and conflicts of interest). 

5 Amchem Products Inc. v. Windsor, 521 U.S. 591, 626 (1997). See also Berger v. Compaq Computer Corp., 257 F.3d 475, 480 (5th Cir. 2001) (dif- 
ferences between named plaintiffs and class members render named plaintiffs inadequate only when those differences create conflicts.) 

5l See, e. g., Diaz v. Hillsborough Co. Hospital Authority, 165 ER.D. 689, 694 (M.D. Fla. 1996) (where the court rejected defendant's assertion that 
named plaintiff’s request to review medical records was effort to publicize confidential information). 

52 Cee, e.g., Diaz v. Romer, 961 E2d 1508 (9th Cir. 1992), and cases cited therein (appropriate to certify subclasses due to conflict between those 
class members who were HIV-positive and those who were HIV-negative). See also Marisol A., 126 F.3d at 378-79 (affirming class certifica- 
tion but suggesting to district court on remand ways to subdivide the class). 

53 Horton v. Goose Creek Independent School District, 690 F.2d 470, 487 (5th Cir. 1982 (explaining options open to a district court). 

34 See, e.g., Fabricant v. Sears Roebuck, 202 ER.D. 306, 308 (S.D. Fla. 2001). 

>> Harrison v. Chicago Tribune Co., 992 F.2d 697, 704 (7th Cir. 1993). Neither did this named plaintiff demonstrate that she was a member of the 
class she purported to represent. 

°° Horton, 690 E2d at 485 n.26. 

57 Marisol A., 126 F.2d at 378 (inquiry into whether named plaintiffs will represent potential class with necessary vigor most often described as 
turning on questions of “whether plaintiffs’ counsel are qualified, experienced, and generally able to conduct proposed litigation). See also 
Berger v. Compaq Computer Corp., 257 F.3d 475, 479 (5th Cir. 2001) (adequacy requirement mandates inquiry into the zeal and competence 
of representatives’ counsel). 


5 East Texas Motor Freight System v. Rodriguez, 431 U.S. 395, 405 (1977); In re Arakis Energy Corp. Securities Litigation, 1999 WL 1021819 
(E.D.N.Y. 1999) (finding small delay insufficient to deny certification and collecting cases discussing issue). 
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examines the conduct of counsel in other class actions to determine if the representation is adequate.” Having more than 
one counsel in class actions is advisable as a rule especially if one has never handled a class action before the one at hand. 
These kinds of cases, like other complex litigation, require mentoring by more experienced counsel. Although an initial 
determination of counsel’s adequacy to represent the class aggressively is necessary to certify the class, the court has 
flexibility to decertify the class later based on the evidence of inadequate representation in discovery or at trial. 

The Supreme Court has made recent significant modifications of Rule 23; they became effective on December 1, 2003, 
because Congress did not amend or reject them. One such change is a new Federal Rule of Civil Procedure 23(g), which 
requires the court to appoint class counsel and mandates that counsel fairly and adequately represent the class. Proposed 
Rule 23(g)(1)(c) lists the factors that the court must consider in appointing class counsel. They include experience, 
knowledge of law, and resources that counsel will commit to representing the class. Cases dealing with the implied 
request of adequate class counsel should serve as guidance for the interpretation of the new explicit standard.”' 


B. IMPLICIT REQUIREMENTS 
The courts added some “implicit” requirements in order to obtain class certification. These are that (1) a definable class 
exists, (2) the named representatives are members of that class, and (3) the claim of the class is live, not moot. 


1. Existence of a Definable Class 


In order to obtain certification, a class must be sufficiently definable for a court to be able to identify all members of 

the class by using objective criteria.” If a class is defined in terms of vague or subjective criteria, such as the members’ 
states of mind, the court has no objective means with which to identify the members of the class and therefore does not 
certify the class.® Even if the class is defined in terms of objective criteria, those criteria may be so difficult for the court 
to ascertain that class definition is possible but not feasible. If class definition is not feasible, the court may refuse to 
certify the class.” 

The class may not be too broad either. That is, if a class is so broad that it includes members who would not have 
standing to bring an action individually, the court does not certify the class. A court, for instance, would not certify a 
class comprised of all Latino inmates in an action based upon the lack of prison staff capable of communicating with 
inmates in Spanish because the class would include Latino inmates who could speak English and were therefore not 
injured by the lack of Spanish-speaking staff members. Such a class would be overbroad and would include members 
without standing to sue.” 

Although members of a class must be easily identifiable for the court, a class may be certified even though the court 
cannot identify every potential member of the class at the moment of certification. Thus a class may obtain certification 
even if it is of such a nature that it will inevitably need to add or drop members during the course of the action.” 


9 See, e.g., Armstrong v. Chicago Park District, 117 ER.D. 623, 631-34 (N.D. Ill. 1987) (holding inexperience alone may not be sufficient, but 
examining mistakes in other class actions as well as the one before in denying certification based on mistakes and inexperience). 

© East Texas Motor Freight System, 431 U.S. at 405. 

See, e.g., In re “Agent Orange” Product Liability Litigation, 800 E2d 14 (2d Cir. 1986). 

See, e, g. Garrish v. United Automobile, Aerospace, and Agricultural Implement Workers of America, 149 F. Supp. 2d 326 (E.D. Mich. 2001) (find- 
ing that union membership was an objective criterion sufficient to define a class); Daniels v. City of New York, 198 F.R.D. 409, 414 (S.D.N.Y. 
2001) (finding that a proposed class of persons stopped and frisked by a street crimes police unit in the absence of reasonable suspicion was 
sufficiently definable for certification); Pigford v. Glickman, 182 ER.D. 341 (D.D.C. 1998) (finding a sufficiently definable class when farmers 
suing the U.S. Department of Agriculture defined a class as those African American farmers who farmed between certain dates, applied to 
participate in department programs between those dates, and filed with the department a written complaint alleging a discriminatory 
response to their applications). 

6 Oldroyd v. Kugler, 352 F. Supp. 27, 31 (D.N.J. 1972) (class not certified where putative class members had a “fear of prosecution” for flag dese- 
cration because class defined in terms of subjective criterion of state of mind). See also DeBremaecker v. Short, 433 F.2d 733 (5th Cir. 1970) 
(class definition “active in peace movement” too vague for objective criteria to identify class). 

“Mueller v. CBS Inc., 200 ER.D. 227 (W.D. Pa. 2001) (declining to certify class where numerous individual determinations necessary to identify 
class members). 

°° Pagan v. Dubois, 884 F. Supp. 25 (D. Mass. 1995). 

66 See Probe v. State Teachers’ Retirement System, 780 F.2d 776, 780 (9th Cir. 1986); Mayburg v. Heckler, 574 F. Supp. 922 (D. Mass. 1984), vacated 
on other grounds, Mayberg v. Secretary of Health and Human Services, 740 E2d 100 (1st Cir. 1984). 
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Upon finding that a class is not sufficiently definable, the court may limit or redefine the class using its authority 
under Rule 23(c)(4), or it can strike the class allegations and allow the named members to proceed individually.” Courts 
do not allow a class action to proceed without a precisely defined class because they must know the precise identity of 
the class before they can analyze whether that class meets the other requirements for certification under Rule 23. A court 
must have a precise definition of a class in order to be able to determine which individuals are entitled to notice or relief 
as well as which individuals are bound by judgment. 


2. Representatives Who Are Part of the Defined Class 


A class must also have named representatives who are members of that class in order for the class to obtain certification. 
That is, each named representative must have proper standing and must have the same interest and injury as other mem- 
bers of the class. For example, plaintiffs in an employment discrimination suit would need to be qualified for the job 
positions at issue in order to act as named representatives of the people against whom an employer has discriminated.” 

A problematic issue for courts in applying the named representative requirement is whether an association may act as 
the named representative of a class comprised of the members of the association. Some courts find that since the associ- 
ation is not requesting any relief for itself, it is not a member of a class comprised of its members. Other courts create an 
exception to this rule for associations that have the authority to protect their members’ interests or for associations creat- 
ed for the purpose of protecting their members’ interests. The Eighth Circuit takes a different approach: if an entity has 
standing to sue and is a real party in interest under Rule 17(a), that entity should not be dismissed from the action even 
if it is not an individual member of the class.” 

Overall case law regarding whether a named representative is a member of a class is very fact-specific, and courts vary 
in how strictly they apply the requirement. 


3. A Live Claim 


Courts require that a claim be live, not moot, in order for the class to obtain certification. If it is not a live claim, the court 
dismisses the suit unless a new class representative with a live claim steps forward. 

However, under certain circumstances, an individual with a moot claim may still serve as a class representative. For 
example, if a class representative's claim becomes moot after a class is certified, the entire class action does not become 
moot as a result.” If the court denies class certification and the named representative's claim later becomes moot, the 
class representative may still appeal the denial of certification.” 

An individual whose claim is moot may also serve as a class representative if the individual’s claim is “capable of repe- 
tition yet evading review. In such cases an individual with a moot claim may serve as a class representative even if the 
claim became moot before class certification.” 


C. RULE 23(b) REQUIREMENTS 


In addition to meeting all four Rule 23(a) requirements, a class action must meet one of the three requirements of 
Rule 23(b). 


1. Rule 23(b)(1) Classes 


A Rule 23(b)(1)(A) action is intended to protect the defendants from inconsistent adjudication that might result from 
independent actions brought by individual plaintiffs. The Advisory Committee used an example to illustrate: 


Separate actions by individuals against a municipality to declare a bond issue invalid or condition or 
limit it, to prevent or limit the making of a particular appropriation or to compel or invalidate an 
assessment, might create a risk of inconsistent or varying determinations. In the same way, individ- 


Clay v. American Tobacco Co., 188 E.R.D. 483, 490 (S.D. Ill. 1999). 


East Texas Motor Freight System, 431 U.S. at 403-4; see also Kelley v. Galveston Autoplex, 196 F.R.D. 471, 474 (S.D. Tex. 2000); McGlothlin v. 
Connors, 142 ER.D. 626, 632 (W.D. Va. 1992). 


© Smith v. Board of Education of Morrilton School District No. 32, 365 F.2d 770 (8th Cir. 1966). 

Sosna v. Iowa, 419 U.S. 393 (1975). 

"US, Parole Commission v. Geraghty, 445 U.S. 388 (1980). See Chapter 3, Section II, of this Manual for further guidance on this point. 
” Gerstein v. Pugh, 420 U.S. 103 (1975). 
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ual litigation of the rights and duties of riparian owners, or of landowners’ rights and duties respect- 
ing a claimed nuisance, could create a possibility of incompatible adjudications. Actions by or against 
a class provide a remedy and fair means of achieving unitary adjudication.” 


Generally the prospect of inconsistent injunctive relief satisfies this rule while the possibility of varying monetary 
awards does not.” At the same time the courts have not fully explained the apparent difficulty such plaintiffs seeking 
inconsistent injunctive relief would have to establish commonality and typicality. 

By contrast, a Rule 23(b)(1)(B) action is designed to protect absent class members from litigation that could impair 
“their ability to protect their interests.” Its suggested use by the Advisory Committee is: 


In various situations an adjudication as to one or more members of the class will necessarily or 
probably have an adverse practical effect on the interests of other members who should therefore be 
represented in the lawsuit. This is plainly the case when claims are made by numerous persons 
against a fund insufficient to satisfy all claims. A class action by or against representative members 
to settle the validity of the claims as a whole, or in groups, followed by separate proof of the amount 
of each valid claim and proportionate distribution of the fund, meets the problem.” 


The Supreme Court’s most recent word on Federal Rule of Civil Procedure 23(b)(1)(B) class actions in the limited fund 
context is Ortiz v. Fibreboard Corp.™ The Court rejected the (b)(1)(B) class in a manner suggesting added rigor in 
exploiting this device. 


2. Rule 23(b)(2) Classes 


Class certification under Rule 23(b)(2) is far more common. Under Rule 23(b)(2), the class must show that the opponent 
acted in a way “generally applicable” to class members, making classwide declaratory and injunctive relief appropriate. As 
with the commonality requirement of Rule 23(a), factual differences between the named plaintiffs and class members 
requiring individualized relief following the classwide injunctive relief do not defeat certification.” 

In requesting Rule 23(b)(2) certification for injunctive relief, remember that the named plaintiff must have standing 
for each type of relief requested.” Thus, when the plaintiff does not have standing to seek injunctive relief, Rule 23(b)(2) 
class certification is denied.” Although Rule 23(b)(2) specifically refers to declaratory and injunctive relief as its remedy, 
many courts rule that damages or retroactive relief that is collateral to the requested injunctive relief is also appropriate 
for (b)(2) classes.*° 

Rule 23(b)(2) class members require no notice and have no opt-out rights.*’ Consequently the question of whether the 
request for injunctive or declaratory relief predominates other monetary relief sought is important. Divergent views on 
this point surfaced in discrimination cases. In Wetzel v. Liberty Mutual Insurance Co., for example, individual equitable 
back pay was considered incidental to injunctive relief, thereby permitting certification of a (b)(2) class.” 


3. Rule 23(b)(3) Classes 


Rule 23 requires certification under subdivision (b)(3) when the primary relief sought is damages. In such a case, 
Rule 23(b)(3) requires that the common questions of law and fact must predominate over any individual questions and 


731 antz v. New York Central Railroad Co., 37 ER.D. 69, 100 (N.D. Ohio 1966). 
74 S00, e.g., Zinser v. Accufix Research Institute, Inc., 253 E3d 1180 (9th Cir.), amended by 273 F.3d 1266 (9th Cir. 2001). 


75 AMENDMENTS TO RULES OF CIVIL PROCEDURE SUPPLEMENTAL RULES FOR CERTAIN ADMIRALTY AND MARITIME CLAIMS RULES OF CRIMINAL PROCEDURE, 39 
ER.D. 69, 102 (Proposed Official Draft 1966). 


” Ortiz v. Fibreboard Corp, 527 U.S. 815 (1999). 


7 Stewart v. Abraham, 220 F.3d 220, 227-28 (3d Cir. 2001) (affirming certification of (b)(2) class despite factual differences since there was at 
least one question of fact and law common to each class member). 


78 Sosna v. Iowa, 419 U.S. 393, 403 (1975). 

” Tames v. City of Dallas, 254 F.3d 551, 563 (5th Cir. 2001). 

® Linney v. Cellular Alaska Partnership, 151 F.3d 1234, 1240 n.3 (9th Cir. 1998). 

*'The proposed amendment to Federal Rule of Civil Procedure 23(c), however, provides that the court “may” direct appropriate notice to the 
class. 


82 Wetzel v. Liberty Mutual Insurance Co., 508 E3d 239 (3d Cir.), cert. denied, 421 U.S. 1011 (1975); see also Richardson v. Byrd, 709 F.2d 1016 
(5th Cir. 1983). 
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that a class action must be superior to other methods for fair and efficient resolution of the conflict. The district court 
has broad discretion in determining whether common questions predominate and in determining whether a class 
action is manageable. 


Rule 23(b)(3) class actions are expensive and time-consuming, requiring 
* notice to all class members;™* 
* opportunity for opt-out; 
+ frequently more expensive and extensive discovery; and 
+ individual representation postjudgment. 
As such, any office should carefully consider the resources required for litigation before undertaking representation of a 
Rule 23(b)(3) class. Whenever possible, certification should be sought under subdivision (b)(1) or (b)(2). 
If the case is primarily one for damages, legal aid offices may be precluded from bringing it under the LSC regulation 
prohibiting representation in fee-generating cases.”” 


D. TITLE VII CASES 


Courts consistently hold that Rule 23(b)(2) is the appropriate vehicle for class certification in Title VII cases.*° In such 
cases, the courts certify classes under Rule 23(b)(2) pending a determination of liability. If the court determines that 
defendant is liable, it may later require individualized opt-out notice under Rule 23(b)(3) before determining back pay.” 

The 1991 amendments to the Civil Rights Act drastically changed this approach. The amendments fundamentally 
changed both the procedures and remedies to Title VII litigants: plaintiffs are permitted to recover compensatory damages 
(42 U.S.C. § 1981a(a)(1)); compensatory damages include relief for a wide range of losses including future pecuniary losses, 
emotional pain, suffering, and the like for nonpecuniary damages (§ 1981a(b)(3)); punitive damages (§ 1981a(b)(1)(2)) 
and a right to a jury trial on compensatory and punitive damages by either party (§ 1981a(c)) are modified. 

Allison v. Citgo Petroleum Corp. was the first case to address the effect these statutory changes had on the utilization of 
Rule 23.* The court held that compensatory relief was not incidental in Title VII cases, and class certification under Rule 
23(b)(2) was therefore not appropriate.’ Further, according to the court, the individualized nature of determining com- 


pensatory and punitive damages “detracts from the superiority of the class action device in resolving these claims.” 


Ill. Defining and Managing a Class 


Select a class representative(s) carefully to avoid adding procedural problems and to present the case in its best light. If 
the only available client would not be a good class representative, do not bring the case as a class action. 


A. SELECTION OF NAMED PLAINTIFF(S) 

Already mentioned are the following factors in evaluating a class representative: potential conflicts between the interests 
of the named plaintiff and the putative class; the possibility of early mootness of the named plaintiff’s claim; the ability 
of the plaintiff to cooperate with and withstand successfully anticipated discovery; the standing of the named plaintiff for 
each type of relief sought; and the exhaustion of administrative remedies if necessary. 

Consideration should also be given to the potential media exposure, possible retaliation by defendants, and an assess- 
ment of the plaintiff’s ability to withstand such pressures. As in any other situation, the client must be open with counsel 
about any “skeletons in the closet” to be factored in the class decision and anticipated if there is to be media coverage. 
The sympathetic nature of the plaintiff should also be assessed. 


8 See generally 7A WRIGHT ET AL., supra note 1, § 1777. The relevant considerations for so determining are listed in Federal Rule of Civil 
Procedure 23(b)(3)(A)-(D). 

“The proposed amendments make significant changes in the notice required in (b)(3) class actions. 

545 CER. § 1609.3-.4. 

86 See, e.g., Richardson v. Byrd, 709 F.2d 1016 (5th Cir. 1983). 


Eubanks v. Billington, 100 F.3d 87, 96 (D.C. Cir. 1997) (adopting hybrid appproach, certifying (b)(2) class for declaratory and injunctive relief 
and (b)(3) class for monetary claims, effectively granting (b)(3) protections including right to opt out at monetary relief stage). 


8$ Allison v. Citgo Petroleum Corp., 151 E3d 402 (5th Cir. 1998). 
Td, at 411-19. 


0TA, at 419. This case also discusses the effect of the Seventh Amendment right to a jury trial on a class action. Id. at 422-24. Most circuits 
have adopted this approach. See Judith E. Harris, Recent Developments in Discrimination Law: Race Discrimination, SG047-ALI-ABA 397, 
408-16. (2001). But see Robinson v. Metro-North Commuter Railroad Co., 267 F.3d 147 (2d Cir. 2001) (disagreeing with Allison). 
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B. DEFINING THE CLASS 


The class may be defined or redefined at any time during the lawsuit either on motion of either party or by the court.” 


Thus the initially carefully drafted definition should be reevaluated as discovery proceeds or as specific claims or relief in 


the case develop. Redefinition should be requested if appropriate. 

Class definition includes consideration of the time frame for inclusion of individuals, the geographic size of the class, 
the injury experienced by the class as a whole, any exhaustion requirements, and relief requested. The effect on other 
possible cases of the issues that might be raised, especially with respect to “geographic size; should be considered. If 
someone is likely to bring the same or very similar case in a different geographic area soon, limiting the geographic size 
of the class is probably a good idea. The relationship to other similar cases should be carefully considered. 

The applicable statute of limitations determines whether to define the class to include individuals harmed before the 
filing of the case and the date to select in seeking such inclusion. However, the failure of all individuals to have rights 
remaining after the expiration of a statute of limitations is not fatal to their inclusion in the class or the certification of 
the class.” The existence of affirmative defenses, such as a statute of limitations, does not bar class certification.” Other 
factors to be considered are when defendant’s challenged action took place and, if it continues, whether retroactive relief 
can be obtained for class members in light of the Eleventh Amendment or difficulties locating them. Class membership 
may also include individuals who may be harmed in the future.”* 

Geographic definitions also should be carefully considered. While expanding the geographic scope may help in 
numerosity, complications can arise with similarity of facts and law, management of the class, and relief. Nationwide 
class actions are certainly permissible.” They might be helpful in avoiding inconsistent applications of policy. 

To assure standing, the class definition should be tied to the injury suffered by class members and to the relief 
sought. For example, rather than drafting a class as “all residents of X public mental institution,’ it is better to define the 
class more specifically as “all residents of X public mental institution who have been placed in isolation or restraints 


without written standards or appeal rights.” The latter definition more precisely shows that the class members suffered an 


injury, that the injury is caused by the defendants, and that the relief requested by the class will remedy the harm. At the 
same time, if there is a wholesale attack on conditions of confinement throughout the institution, then the broader 
definition is appropriate. 

The definition of the injury should be factually specific, as opposed to tied to a legal term. This avoids requiring the 
court to make an individual legal determination regarding each person's inclusion in the class.”° The type of relief 
requested may have an impact on the class definition. For example, the class may have to be defined as having exhausted 
administrative remedies in order to obtain relief.” 

Reviewing the type of injury inflicted upon class members may make apparent that (1) different legal theories 
support relief for part, but not all, of them; (2) different injuries are being suffered by various groups within the class; 
or (3) the interests of some of the class conflict with the interests of other class members. In such situations, subclasses 
may be appropriate. In the first two scenarios, subclasses would probably help clarify the issues and ensure that the 


"See, e. g., Conant v. McCarffrey, 172 ER.D. 681, 693-94 (N.D. Cal. 1997) (class redefined by court and recognizing that court can redefine the 
class at any point in the litigation). 


» See, e.g., Hoxworth v. Blinder, Robinson, and Co., 980 F.2d 912, 924 (3d Cir. 1992) (failure of all class members to fall within applicable statute, 


given sufficient common nucleus of facts, does not defeat statute of limitations). Accord Stirman v. Exxon Corp., 280 F.3d 554, 559 (5th Cir. 
2002). 


See, e.g., Smilow v. Southwestern Bell Mobile System Inc., 323 F.3d 32, 39-40 (1st Cir. 2003). 


*4Not uncommonly future class members are included—especially when conditions continue to harm individuals coming into the class—if 
the offending behavior may continue after current class members’ claims are resolved. See, e.g., Reynolds v. Giuliani, 118 F. Supp. 2d. 352, 
388-89 (S.D. N.Y. 2000). See also Armstead v. Coler, 914 F.2d 1464, 1465 (11th Cir. 1990). 


**For a recent example, see the following definition of “class” in a nationwide class action attacking Nissan's financing scheme: “All African- 
American consumers who obtained vehicle financing from NMAC in the United States pursuant to NMAC’s ‘retail plan—without recourse’ 
between January 1, 1990, and the date of judgment.” Cason v. Nissan Motor Acceptance Corp., 212 ER.D. 518, 523 (M.D. Tenn. 2002). The clas- 
sic case for nationwide classes was Califano v. Yamasaki, 442 U.S. 682 (1979), which specifically approved the concept. As noted above, how- 
ever, Congress is likely to pass legislation significantly affecting the interstate class action. 

” See Kline v. Security Guards Inc., 196 ER.D. 261, 265-69 (E.D. Pa. 2000), for an example of plaintiffs struggling to define a class that does not 
require the court to reach the merits to determine whether a putative class member is covered in the class definition. 

See Kildare v. Saenz, 325 F.3d 1078 (9th Cir. 2003) (requiring exhaustion where, although plaintiffs’ complaint alleged that social security 
determinations suffered from “systemic” deficiencies, the court did not agree); But see Bowen v. City of New York, 476 U.S. 467 (1986) (estab- 
lishing three-part test to determine whether exhaustion of administrative remedies may be waived in social security cases); see also 
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claims of the named representative are typical of the claims of the class. When conflicts arise, subclasses represented by 
independent counsel would be required in most cases. Remember that subclasses must independently meet all of the 
Rule 23 requirements.”* 


C. PRECERTIFICATION DISCOVERY 


The issues of precertification discovery have two aspects: (1) whether discovery related to the existence of the class 
should be permitted before class certification and (2) whether discovery on the merits should be held in abeyance until 
the motion for class certification is determined. 


1.Class Discovery 


The Manual for Complex Litigation suggests that the determination of whether Rule 23’s requirements are met should 
generally be decided on the pleadings.” Sometimes the pleadings alone satisfy the criteria for class certification in Rule 
23(a) and (b). If the defendant’s opposition to the certification motion is based solely on issues of law, the court makes 
the determination without discovery. However, discovery is often needed.™™ A court may require specific proof that a spe- 
cific criterion of class certification is fulfilled. For example, counsel may need to demonstrate factually the number of 
individuals in a putative class in order to establish numerosity. 

Occasionally a court refuses discovery but allows declarations or other evidence to supplement the pleadings in sup- 
port or opposition to the motion." These can include expert affidavits or other corroborating evidence gathered outside 
the formal discovery process. At times reasonable inferences and estimates may suffice.” Alternatively courts may con- 
ditionally certify a class pursuant to Federal Rule of Civil Procedure 23(c)(1) and reserve the opportunity to reexamine 
the certification following more extensive discovery.'** Nonetheless, even for conditional certification, a majority of 
courts require that a prima facie showing first be made." 

Precertification discovery, if it is to be had, should be “structured to facilitate an early certification decision while fur- 
thering efficient and economical discovery on the merits.”'”* With respect to discovery of defendants, discovery is gener- 
ally limited to facts relevant to the Federal Rule of Civil Procedure 23(a) and (b) criteria. Local rules may also address the 
question of whether precertification discovery is permitted.'”’ In determining whether a course of discovery is relevant 
to establishing class certification, courts generally consider (1) the amount of time discovery would entail, (2) the proba- 
bility that discovery would be helpful in resolving the issue of class certification, and (3) whether discovery would be 
overly burdensome.’ 


Association for Community Living v. Romer, 992 F.2d 1040 (10th Cir. 1993) (same in cases brought pursuant to the Individuals with 
Disabilities Education Act); but see Yaris v. Special School District, 558 F. Supp. 545 (E.D. Mo. 1983) (on similar facts as Romer finding 
exhaustion not required). 

*8Rule 23(c)(4)(B). See, e.g., Newman v. Checkrite California, Inc., 1996 WL 1118092 (E.D. Cal.) (certification of an umbrella class and 
five subclasses). 

°° MANUAL FOR COMPLEX LITIGATION (THIRD), supra note 1, § 30.1. Cf In re Medical System, 73 F.3d 1069, 1086 (6th Cir. 1996) (decision on certifi- 
cation should be deferred pending discovery if existing record inadequate for determination). See generally James F. Jordan, Discovery and 
Evidentiary Issues in Non-Federal Question Class Actions, 679 PLI/Lit 439 (recognizing that the same issues apply in class actions under fed- 
eral substantive claims). As discussed by one court, there needs to be a balance of the promotion of effective case management, the preven- 
tion of potential abuses, and the protection of the rights of all parties. Tracy v. Dean Witter Reynolds Inc., 185 E.R.D. 303, 304-5 (D. Colo. 
1998) (barring class discovery as there was no demonstration of some factual basis for claim of nationwide class). 

100 cee General Telephone Company of Southwest v. Falcon, 457 U.S. 147, 160 (1982); Bradford v. Sears, Roebuck and Co., 673 F.2d 792 

(5th Cir, 1982). 

ln fact, many jurisdictions hold that a trial court’s refusal to allow any discovery is an abuse of discretion. See, e.g., Dickinson v. Chicago 

Allied Warehouses Inc., 1993 WL 362450, *11 (N.D. IIL Sept 15, 1993). 

See, e.g., Baldwin and Flynn v. National Safety Associates, 149 ER.D. 598, 602 (N.D. Cal. 1993). 

2 NEWBERG ON CLASS ACTIONS, supra note 1, § 7.22A. 

104 See, e.g. In re Diet Drugs Products Liability Litigation, 282 F.3d 220 (3d Cir. 2002); Thiessen v. General Electric Capital Corp., 267 E3d 1095 

(10th Cir. 2001). In fact, the determination of class certification is always subject to change at a later date. See, e.g., Central Wesleyan College 

v. W.R. Grace and Co., 6 F.3d 177, 189 (4th Cir. 1997); Falcon, 457 U.S. at 160. 

See, e.g., Mantolete v. Bolger, 767 F.2d 1416 (9th Cir. 1985). 


MANUAL FOR COMPLEX LITIGATION (THIRD), supra note 1, § 30.1. 


102 


103 


105 
106 


107 See, e, g» L.R. 23.1 (S.D. HI.) (Requiring mandatory scheduling conference to identify length and scope of necessary discovery regarding 


class certification). See also L.R. 23.1 (b) (D.D.C.) (ruling may be postponed pending discovery); L.R. 23.2(f) (N.D. Tex.) (requiring motion 
for certification to address discovery necessary and time required). 


108 See, e.g., Trevino v. Celanese Corp., 701 F.2d 397, 405 (5th Cir. 1983). 
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In an effort both to expedite and to narrow the scope of discovery for class certification, courts commonly employ a 
number of restrictions.” First, geographic and time constraints may be used, limiting discovery to a specific region of 
the country or for a certain duration.''® The number of people from whom information is sought may also be restricted. 
For example, discovery of plaintiffs may be limited to a certain number, group, or percentage of individuals in a particu- 
lar putative class.''’ If the class defined by the plaintiff is unreasonably broad, a court may also limit discovery to a simi- 
lar but more practicable class.''* Courts are also typically wary of allowing outright disclosure of a plaintiff’s finances. 
Representative plaintiffs must be capable of fully financing a complete prosecution on behalf of their class, but this type 
of information is strictly limited. As a result, sworn statements or affidavits often suffice to prove financial adequacy.” 
Although depositions are usually acceptable methods for precertification discovery, some courts first require a demon- 
stration of good cause for using a deposition. The number and length of requests, interrogatories, and depositions that 
can be made is often limited as well.'"* 

Generally the courts are hesitant to allow discovery of absent class members.''* Here the courts must balance the 
defendant's need for information against the privacy interests of uninvolved parties that did not initiate the suit.''® Again 
this means that initial discovery is confined to what is necessary for determining whether a proper class action exists. In 
some instances, courts allow discovery of absent class members.''” For example, some courts are willing to subject 
absent class members to discovery where the proponent sufficiently shows that (1) the discovery is not designed to take 
undue advantage of class members or to reduce the size of the class; (2) the discovery is necessary; (3) responding to the 
discovery requests would not require the assistance of counsel or other technical advice; and (4) the discovery seeks 
information not already known by the proponent.'"* Other courts allow discovery of absent class members only “where a 
strong showing is made that the information sought (1) is not for the purpose of harassment or altering membership of 
the class; (2) is relevant to common questions and unavailable from the representative parties; and (3) is necessary at 
trial for issues common to the class.”"”” 

Rule 23(d) authorizes district courts to order defendants to aid in determining the identity of absent class members.” 
If the identification task can be done with less difficulty and expense by the defendant, for example, a court normally 
compels assistance. Otherwise the plaintiffs bear the costs and efforts of such investigatory work. 


2. Bifurcation Class and Merits Discovery 


The Manual for Complex Litigation suggests that bifurcation may be useful when the merits discovery is not related to the 
certification issues. If merits discovery is stayed, the discovery plan should make clear when the stay will be lifted. 
Sometimes there is no “bright line” between class and merits discovery.'”! 


' See generally Note, Requests for Information in Class Actions, 83 YALE Law JOURNAL 602 (1974), especially for potential solutions with regard 


to discovery of absent class members. 
OME ANUAL FOR COMPLEX LITIGATION (THIRD), supra note 1, § 30.12. 
H Trevino, 701 E2d at 405. 
112 oe, e.g., Washington v. Brown and Williamson Tobacco Corp., 959 F. 2d 1566, 1571 (11th Cir. 1992). 
113 WRIGHT ET AL., supra note 1, Civil 2d § 1796.1, at 338; Waldman v. Electrospace Corp., 68 FR.D. 281 (D.C.N.Y.1975). 
M4 ANUAL FOR COMPLEX LITIGATION (THIRD), supra note 1, § 30.12. 
See, e.g., In re Worlds of Wonder Securities Litigation, 1992 U.S. Dist. Lexis 10503 (N.D. Cal. July 9, 1992); Kline v. First Western Government 
Securities, 1996 U.S. Dist. Lexis 3329 (E.D. Pa. Mar. 11, 1996). 


WRIGHT ET AL., supra note 1, Civil 2d § 1796.1, at 336. 


115 


116 


17 See, e, g» Schwartz v. Celestial Seasonings Inc., 185 ER.D. 313 (D. Colo. 1999) (allowing discovery of the absent class members in the form of a 


clear, good-faith questionnaire relation to damages and alleged reliance); Transamerican Refining Corp. v. Dravo Corp., 139 ER.D. 619 
(D.C. Tex 1991). 
18 See Collins v. International Dairy Queen, 190 ER.D. 629, 630-31 (M.D. Ga. 1999), citing Clark v. Universal Builders, 501 F.2d 324 
(7th Cir. 1974). 
H McCarthy v. Paine Webber Group Inc., 164 F.R.D. 309, 313 (D. Conn. 1995); Morgan v. UPS of America, 1998 U.S. Dist. LEXIS 20197 (E.D. Mo. 
Oct 16, 1998). See also Cox v. American Iron Pipe Co., 784 F.2d 1546 (11th Cir. 1986) (requiring special circumstances and good cause be shown). 
12 Oppenheimer Fund Inc. v. Sanders, 437 U.S. 340 (1978). See also Sollenbarger v. Mountain State Telephone and Telegraph Co., 121 ER.D. 417 
(D. N.M. 1988). 


12l This issue was discussed in In re Hamilton Bancorp Inc. Securities Litigation, No 01CV0156, 2002 WL 463314, *1 (S.D. Fla. Jan. 14, 2002) 
(directing the development of a discovery plan that prioritizes class-related discovery but does not deprive parties of merits discovery). 
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D. MOVING FOR CLASS CERTIFICATION 


Rule 23(c)(1) requires that the court rule on class certification “as soon as practicable after the commencement of an 
action brought as a class action?” Many local rules set specific time limits, generally ninety days, for the filing of the 
motion.’ Other courts require that the motion be filed earlier." Others require the filing even later.'” If no local rule 
applies, counsel should file a motion for certification, along with any supporting evidence, with the class action complaint 
or shortly thereafter." Failure to file a timely motion for class certification can result in the striking of the class claims or 
the denial of the motion. If there is a need for a clear deadline for filing and discovery, plaintiffs should seek a stipulation 
or file a motion to be allowed to file the class certification motion after completion of discovery. 

If plaintiffs are moving for preliminary relief on behalf of the class, filing the motion for class certification with or 
before the Rule 65 motion is appropriate. If mootness is a potential problem, file a motion for class certification quick- 
ly.” Although some courts rule that, once a class is certified, certification “relates back” to the date of filing of the com- 
plaint, this interpretation of the Sosna or Gerstein line of cases is not uniformly accepted. Thus other courts look at 
whether the named plaintiffs’ claim became moot before class certification. Plaintiffs must file for certification quickly 
and urge expedited action on the motion if necessary.'* 

The motion for class certification can be relatively simple but should set forth briefly how the named representative or 
class or both meet each requirement of Rule 23 and the specific class definition requested by plaintiffs.'”” Merely reciting 
Rule 23 boilerplate language without relating each requirement to the particular class action is not useful. However, if 
local rules permit a reply memorandum, defendant’s arguments should not be anticipated lest defendants get ideas. Filed 
with the motion should be any documents necessary to prove the Rule 23 requirements.'*’ These may include documents 
collected during discovery if class discovery is completed. If discovery is not completed, the motion should discuss the 
discovery requested. Consideration should also be given to filing motions to shorten discovery in order to move the class 
certification issue forward. 

If there are any factual disputes regarding whether plaintiff meets the Rule 23 requirements, the court may hold an evi- 
dentiary hearing on the class certification issues. However, where clearly Rule 23 requirements are not met, the court is 
not committing an abuse of discretion to deny certification without holding an evidentiary hearing.'*' 

When questions such as numerosity or adequacy of representation (e.g., conflicts of interest within the class) are out- 
standing, the court may conditionally certify the class to allow additional time to resolve the issues.” 


The proposed amendment to Federal Rule of Civil Procedure 23(c)(1) modifies that language to provide that the court must determine 
whether to certify the class “at an early practicable time.” 


See, e.g., L.R. 23-3 (C.D. Cal.); L.R. 23.1(c) (N. D. Ohio); L.R. 23.2 (N.D. Tex.); L.R. 23.1(3) (S.D. Fla.). But see L.R. 23.1(c) (S.D. III) (timing of 
motion established during mandatory scheduling and discovery conference). 
See, e.g., L.R. 23.1 (D. Miss.); L.R. 30(c) (D.R.L) (60 days). 


1257 R.23(d) (W.D.N.Y,) (120 days). 
126 
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124 


Generally there is no reason to delay the filing of the motion for class certification, and it should be filed with the complaint. However, there 
may be reasons to await developments. 

astice Rehnquist recently reiterated the general importance of class certification and its usefulness in avoiding mootness. Gratz v. Bollinger, 
123 S. Ct. 2411, 2423-26 (2003). 


See, e.g., Murray v. Auslander, 244 F.3d 807, 810 (11th Cir. 2001) (at least one named plaintiff must have standing at the time of class certifi- 
cation). But see Comer v. Cisneros, 37 F.3d 775, 795-801 (2d Cir. 1994), and cases cited therein for a more extensive discussion of mootness 
in the class action context. See Chapter 3 of this Manual for a full discussion of mootness and the Sosna or Gerstein line of cases. 


128 


"5 ocal rules not uncommonly require these specifics in the complaint. See, e.g., L.R. 23.1 (S.D. Fla.)Pleading these elements even in the 
absence of a rule is good practice. 


130 General Telephone Company of Southwest, 457 U.S. at 160 (courts are not restricted to pleadings when making certification decisions to 
determine if rule’s requirements are met) See also Fox v. Cheminova Inc., 213 F.R.D. 113, 122 (E.D.N.Y. 2003). 


131 Grayson v. Kmart Corp., 79 F.3d 1086, 1099 (11th Cir. 1996) (hearing permissible, but failure to hold hearing does not require reversal unless 
parties can show that if hearing had been held it would have substantially affected their rights). For an example of when a hearing was 
found to be required, see Access Now Inc., v. Walt Disney World Co., 203 ER.D. 529. (M.D. Fla. 2001) (hearing on standing of named represen- 
tatives to resolve discrepancies between allegations of complaint and deposition testimony). For a general discussion, see 3 NEWBERG ON 
CLASS ACTIONS, supra note 1, § 7:9. See also Jordan, supra note 99, at 455-60; MANUAL FOR COMPLEX LITIGATION (THIRD), supra note 1, § 30.13. 

Rule 23(c)(1) (“An order ... may be conditional, and may be altered or amended before the decision on the merits.”); General Telephone 
Company of Southwest, 457 U.S. at 160 (conditional certification offers the “flexibility” which “enhances the usefulness of the class action 
device” so as to assure the trial court that “actual, not presumed, conformity with Rule 23(a)” exists). See also MANUAL FOR COMPLEX 
LITIGATION (THIRD), supra note 1, § 30.18. 
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E. APPELLATE REVIEW OF DENIAL OF CERTIFICATION 

Rule 23(f) now permits a circuit court, in its discretion, to permit an interlocutory appeal of an order granting or denying 
class certification. The courts caution, however, that granting these types of appeals should not become routine. Courts 
describe the relevant considerations in generally similar fashion. One appellate court lists the following guidelines: (1) 
whether the district court’s ruling is likely to be dispositive of the litigation by creating a “death knell” for either party; (2) 
whether the party seeking review shows a substantial weakness in the certification decision such that the decision would 
likely constitute an abuse of discretion; (3) whether the appeal would permit the resolution of an unsettled legal issue 
important to the case and important in and of itself, particularly if it involves Rule 23 jurisprudence; and (4) whether the 
court should consider the nature and status of the litigation before the district court.’ 


E. NOTICE OF CLASS CERTIFICATION AND OPT-OUT RIGHTS 

In class actions brought under Federal Rule of Civil Procedure 23(b)(1) or (b)(2), notice to all class members of the pen- 
dency of the action before certification or judgment is not required.” However, such notice is frequently helpful in order 
to develop witnesses or obtain other evidence from class members. Potential conflicts among class members may become 
apparent if plaintiff sends notice to a (b)(1) or (b)(2) class early. Locating and notifying as many class members as possi- 
ble as quickly as possible preserves plaintiffs’ ability ultimately to locate the class and administer relief after judgment. 
This approach may avoid the problem of some class members not receiving the relief to which they are entitled because 
they cannot be located after many years of litigation. However, there are costs to this approach. In (b)(1) or (b)(2) actions 
where notice to the class would be helpful for any of these reasons, the court should be requested to order such notice 
even though it is not required and that it be paid for by defendants. The court has discretion under Federal Rule of Civil 
Procedure 23(d)(2) to order notice at any time in the lawsuit for the protection of the class members or the fair conduct 
of the lawsuit.” 

Class actions brought under Federal Rule of Civil Procedure 23(b)(3), however, require precertification notice to all 
class members. Such notice must inform the class members that they can choose to opt out of the class, be party to the 
case but be represented by their own attorney, or be bound by the judgment in the case.'** 

A court has some discretion to order the defendant to cover the expense of developing the list of class members in cer- 
tain circumstances.’ Also, a court may order defendants to give the notice where they may do so with less difficulty or 
expense than the representative plaintiff.'** Notice may also be ordered after the class is certified and before judgment.'”” 

Regardless of whether the class action is certified under subdivision (b)(1), (b)(2), or (b)(3), notice after a judgment 
in favor of the plaintiffs or after settlement may be very helpful depending on the type of case. If the relief requires the 
defendant to do something retroactively the class members need to know of their entitlement. Further, even in prospec- 
tive relief cases the class members may need to know of their entitlement to, for example, apply or reapply for benefits. 
Without notice, class members obviously are unaware of either the prospective change in their legal status or their right 
to relief. Notice should inform the class members of the legal ruling, the effect of the ruling both prospectively and retro- 
spectively, the mechanism for obtaining retroactive monetary relief if available (with a form to begin the process, if 
appropriate), the names and addresses of counsel for the plaintiffs, and a phone contact to ask questions or to report 
problems in obtaining relief. In public benefit cases where the Eleventh Amendment precludes a federal court from 
ordering retroactive benefits as monetary damages, a Quern notice should be sent.'*® 


133 Drado-Steiman v. Bush, 221 F.3d 1266, 1272-77 (11th Cir. 2001), and cases cited therein. See also In re Delta Airlines, 310 F.3d 953, 958-60 


(8th Cir. 2002); Lienhart v. Dryvit System, Inc., 255 F.3d 138, 141 (4th Cir. 2001); Sumitomo Copper Litigation v. Credit Lyonnais Rouse Ltd., 
262 E3d 134 (2d Cir. 2000); Bolin v. Sears, Roebuck and Co., 231 F.3d 970, 972-74 (5th Cir. 2000) (upholding constitutionality of U.S. 
Supreme Court’s adoption of rule). 
134Sosna v. Towa, 419 U.S. 393, 397 n.4 (1975); In re Integra Realty Resources Inc., 262 F.3d 1089, 1109 (10th Cir. 2001) (within bounds of due 
process whether notice is required within discretion of court). But see In Re Temple, 851 F.2d 1269, 1272 (11th Cir. 1988) (requiring notifica- 
tion): The proposed amendment to Rule 23(c) permits the court to direct appropriate notice to the class. 
Molski v. Gleich, 318 F.3d 937, 947 (9th Cir. 2003). 


Fisen v. Carlisle and Jacquelin, 417 U.S. 156, 173-74 (1974). See also Molski, 318 F.3d at 947, requiring notice in injunctive relief case where 
substantial money damages also at issue). 
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136 


137 Fisen, 417 U.S. at 178 (usual rule is that plaintiffs must bear the cost of notice). 


Oppenheimer Fund Inc. v. Sanders, 437 U.S. 340, 355-56 (1978); Southern Ute Indian Tribe v. Amoco Products Co., 2 F.3d 1023, 1029-31 (10th 
Cir. 1993). See also 7B WRIGHT ET AL., supra note 1, § 1788. 


139 German v. Federal Home Loan Mortgage Co., 168 ER.D. 145, 160-61 (S.D.N.Y. 1996). 
140 See Quern v. Jordan 449 U.S. 332 (1979); Edelman v. Jordan, 415 U.S. 651 (1974). 
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Unlike the cost of precertification notice, the cost of postjudgment notice is properly borne by the defendant. At that 
point the court has ruled against the defendant on the merits, and the cost of informing the class can be viewed as a 
portion of the cost of the lawsuit that is recoverable by the plaintiffs.'*" 

Whether class notice is required under Rule 23(c)(2) or is requested under Rule 23(d)(2), the prayer for relief in the 
complaint should include notice relief. Likewise, at the time of judgment or settlement, plaintiffs should include notice 
relief in the proposed order or settlement document (e.g., consent decree, stipulation of dismissal), attach a copy of the 
actual proposed notice, and spell out the proposed or agreed-upon method of distribution. 

Notices sent to class members should be carefully drafted in plain English and translated if appropriate. Individual 
notification of class members may not be required. Other forms of notice may be utilized —such as publication in 
newspapers, posting on bulletin boards where class members are likely to see the notice (unemployment offices, public 
housing offices, nurses’ stations), inclusion in regular newsletters, and the like—depending on the circumstances 
of the case.” 

Plaintiffs’ counsel should try to obtain the most current addresses possible for all class members. Sometimes this can 
be done through the defendant's files, for example, welfare department or housing authority records of ongoing recipi- 
ents. Even when using the most creative efforts at locating class members and explaining the potential class relief to 
them, a response rate as low as 10 percent is not uncommon. That plaintiffs cannot reach every class member, however, 
should not be a deterrent from making every effort to locate members and to obtain full relief for each of them. 
Responding to questions from class members and assisting them in obtaining relief, even when only a small percentage 
respond, is frequently a major commitment of time and resources by an office and must be carefully orchestrated. 


G. COMMUNICATION WITH CLASS MEMBERS 


Class counsel frequently want to communicate informally with potential class members. The question of whether plain- 
tiffs counsel or defendant’s counsel can have access to information identifying class members or communicate with them 
during litigation arises regularly. 

In Gulf Oil v. Bernard the Supreme Court prohibited limits on communications without a clear record and specific 
findings reflecting that the need for limits outweighed the interference with the rights of the parties.'*’ Even in those cir- 
cumstances justifying a limitation, the Court stated that any court intervention should be carefully and narrowly drawn 
to interfere with First Amendment rights to the least extent possible. 

Since Gulf Oil, courts generally have not imposed case-specific limitations on communications between plaintiffs 
counsel and class members. Absent a record of coercive or misleading communications, there would seem to be no basis 
for restraining communications. Courts, however, intervened when defendants were secretly urging class members to “opt 
out” of the class action or were making factual misrepresentations to the plaintiff class members. "“* 


IV. Resolution of Class Actions 


As in other aspects of class action litigation, ultimately the negotiation process between the parties undergoes the court’s 
scrutiny during any fairness hearing. 


A. NEGOTIATIONS 


Ethical considerations are different in some respects from those in negotiations between parties in individual suits. 
One commentator points out that class action negotiations are at risk of greater collusion between counsel—there is 
less client control than in individual suits because the client to which counsel is accountable may be “amorphous 
and widespread”? 

Not infrequently defendants seek to negotiate plaintiffs’ attorney fees as part of the overall settlement. This issue was 
addressed by the Supreme Court in Evans v. Jeff D., which held that this behavior on the part of defense counsel was not 


141 Marcarz v. Transworld System Inc., 201 ER.D. 54, 59 (D. Conn. 2001), and cases cited therein. 


1 See generally 7B WRIGHT ET AL., supra note 1, § 1788. 

14 Gulf Oil v. Bernard, 452 U.S. 89, 101-2 (1981). See also Hoffman-LaRoche Inc. v. Sperling, 493 U.S. 165 (1989) (application of Gulf Oil in Age 
Discrimination in Employment Act case); Gates v. Cook, 234 F.3d 221, 227 (5th Cir. 2000) (reversing no-contact order between plaintiffs’ sub- 
stitute counsel and class members, HIV-positive inmates). 

14 See, e, g» Kleiner v. First National Bank of Atlanta, 751 F.2d 1193 (11th Cir. 1988) (affirming sanctions on defense counsel who engaged in ex 

parte communications with class members seeking their agreement to opt out). 

145 Graham C. Lilly, Modeling Class Actions: The Representative Suit As an Analytic Tool, 81 NEBRASKA LAW REVIEW 1008, 1032 (2003). See also 
MANUAL FOR COMPLEX LITIGATION (THIRD), supra note 1, § 30.42. 
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unethical.'*° However, the Manual for Complex Litigation, while acknowledging this ruling, suggests that courts reviewing 


such settlements should “review the fairness of the allocation between damages and attorneys’ fees [and suggests that] 
[t]he ethical problem will be eased if the parties agree to have court make the allocation?” 

Persons initiating the class action are to be kept apprised of negotiations as they develop. In one disciplinary action, an 
attorney was suspended and required to pay a fine when he failed to inform his clients, whose case was not filed, about 
negotiations, entered into a secret agreement in which he was to receive $225,000 in fees, and agreed not to represent 
anyone with related claims and to keep the agreement confidential. The District of Columbia Court of Appeals found this 
conduct to have violated eight different ethical rules.'** In another case, the court cautioned against the abuses of the 
inadequacy of lawyer representation and the temptation that lawyers might face, particularly where the individual claims 


were small, to sell out the class.'° 


B. NOTICE, SETTLEMENT, AND FAIRNESS PROCEEDINGS 


As with many other aspects of class actions, the court is the protector of the class or putative class. Some courts describe 
the role of the court at this state of the proceedings as a fiduciary one.'*’ Individual litigants are generally free to compro- 
mise their claims and plaintiffs are free to dismiss them voluntarily or, if the complaint has been answered, with the 
agreement of the defendant under Rule 41(a). Cases filed as class actions generally require more, and this specific excep- 
tion is indicated in Rule 41(a). 

Pursuant to Federal Rule of Civil Procedure 23(e), class actions may not be dismissed or settled without notice to the 
class; this includes information regarding the opportunity to object and court approval. The proposed amendments to 
the rule are substantial and are designed to enhance judicial oversight of settlements. The approval by the court is a two- 
step process: the settlement is presented to the court, which makes a preliminary fairness evaluation. If the preliminary 
evaluation does not cast doubt on its fairness, the court directs that notice be given for a formal fairness hearing.’ Once 
a case is certified as a class action, all settlements are subject to the court’s approval." This is based on the settlement 
being binding on class members.'”” 

Authority is split on the issue of whether precertification class actions are subject to Rule 23(e). A majority of courts 
hold that this subsection of the rule does apply.'** Even when the application of Rule 23(e) is not required, the holding is 
that, where there is some indication that the proposed settlement is not proper, a court should review it.’”° In an abun- 
dance of caution to avoid any doubt as to the propriety of settlement, the court’s approval should be sought even in the 
precertification context, particularly if the motion for certification has been filed. 

Rule 23(e) requires notice of any proposed settlement or dismissal to all class members.” This notice must explain 
the proposed settlement or dismissal to the class members, specify a means for them to file objections to the proposed 
terms, set forth any deadline for filing such objections, and inform them of the date of the hearing where their objections 
will be considered.'”’ The form of such a notice should be submitted to the court for approval either as part of the settle- 


146 Eyans v. Jeff D., 475 U.S. 717 (1986). 


1 Ma UAL FOR COMPLEX LITIGATION (THIRD), supra note 1, §§ 23.24, 30.42. 


14877 re Hager, 812 A.2d 904 (D.C. 2002). For a discussion of the ethical challenges in class action representation, see generally Julie Klaus, 


Saving the Class Action: Developing and Implementing a Model Rule of Professional Conduct for Class Action Litigation, 16 GEORGETOWN 
JOURNAL OF LEGAL Eruics 352 (2003). 


Greisz v. Household Bank, 176 F.2d 1012, 1013 (7th Cir. 1999). 
ee, e.g., Reynolds v. Beneficial National Bank, 288 F.3d 277, 279 (7th Cir. 2002). 
MANUAL FOR COMPLEX LITIGATION (THIRD), supra note 1, § 30.41. 


15274, A class is not uncommonly certified for purposes of settlement. See, e.g., D'Amato v. Deutsche Bank, 236 F.3d 78 (2d Cir. 2001) (approving 


certification of settlement class and settlement and utilizing general standards for approving class settlements). 

Devlin v. Scardelletti, 536 U.S. 1, 6 (2002) (class members bound by judgment). 

See R. Ritch Roberts, Judicial Oversight in Precertification Class Action Suits: What is the Courts Role in Texas?, 55 BayLoR Law REVIEW 423, 
428-43 (2003), for a thorough discussion of this issue. 


155 Shelton v. Pargo Inc., 582 E.2d 1298, 1303 (4th Cir. 1978). 
156 


153 


154 


Notice is not necessarily required in the precertification context. Shelton, 582 E2d at 1314-15. See also Chichilnisky v. Trustees of Columbia 
University, 1993 WL 452526 (S.D.N.Y. Nov. 3, 1993). 

Carlough v. Amchern Products, 158 ER.D. 314, 329-31 (E.D. Pa. 1993) (describing the contents of the notice). For an example of a notice 
found insufficient, see White v. State of Alabama, 74 F.3d 1058, 1066 (11th Cir. 1996) (emphasizing that notice must be understandable and 
rejected one written in legalese so dense even lawyers would have trouble understanding it). 
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ment agreement itself or by separate motion. As with pre- or postjudgment notices, class members’ current addresses 
must be located to the maximum extent or notification through some other mechanism must be ensured. However, Rule 
23 does not necessarily require the party sending the notice to “exhaust every conceivable method of identification.” 
This notice need not be individualized. 

The court is required to ensure that the settlement is fair, adequate, reasonable, and not based on collusion. The court 
must balance a variety of factors in reaching this determination. These standards are expressed in various ways by the 
courts but are fundamentally the same inquiries.'”” Of course, the balancing of these factors should be presented to the 
court in accordance with each particular circuit’s formulation. Also of paramount concern is whether there is collusion in 
arriving at the agreement. Fee arrangements should be examined.’ The court may only approve or disapprove the agree- 
ment; the court may not rewrite it.’*" 

Although most of the literature discusses fairness proceedings in terms of hearings, hearings are not always required. 
As indicated above, notice of the proposed settlement should indicate the date and time of a hearing on the motion and 
invite any objectors to be present.'® The extent to which a full evidentiary hearing is necessary and, if so, the extent of 
necessary testimony depend on the circumstances of each case. If there is a sufficient evidentiary basis for a determina- 
tion without a hearing, the agreement may be approved without one.'* 

The standard of review for decisions regarding settlements is “abuse of discretion.” There was a split in the circuit 
courts before the Supreme Court’s decision in Devlin v. Scardelletti.' The circuit courts were split as to whether one 
needed to seek intervention status in order to appeal the approval, as an objector, of a settlement.'®° Devlin dramatically 
changed this landscape when it held that because the objector was a member of the class bound by the agreement he had 
standing to appeal.“ 


8B urns v, Elrod, 757 F.2d 15, 154 (7th Cir. 1975); Handschu v. Special Services Division, 787 F.2d 828, 832-33 (2d Cir. 1986) (publication 


over period of weeks in several newspapers was sufficient); Wyatt v. Sawyer, 105 F. Supp. 2d 1234, 1240 (M.D. Ala. 2000) (posting 
prominently in living areas of all facilities of mental institution, hand-delivered to residents and to advocates for whom hand-delivered 
deemed clinically inappropriate, mailed to legal guardians, mailed to consumer and advocacy organizations with statewide constituencies, 
and published in newspapers). 


Compare Rutter and Willbanks Corp. v. Shell Oil Corp., 314 F.3d 1180, 1188 (10th Cir. 2002) ((1) whether fairly and honestly negotiated; (2) 
whether serious questions of law and fact exist and place ultimate outcome in doubt; (3) whether value of immediate recovery outweighs 
mere possibility of future relief after protracted and expensive litigation; and (4) whether parties judge settlement as fair and reasonable), 
with D'Amato, 236 E2d at 86 ((1) complexity, expense, and likely duration of litigation; (2) reaction of class to settlement; (3) stage of pro- 
ceedings and amount of discovery completed; (4) risks of establishing liability; (5) risks of establishing damages; (6) risk of maintaining 
class action through trial; (and in damage actions) (7) ability of defendants to withstand a greater judgment; (8) range of reasonableness of 
settlement fund in light of best possible recovery; and (9) range of reasonableness of settlement fund to possible recovery in light of all liti- 
gation risks). See also MANUAL FOR COMPLEX LITIGATION (THIRD), supra note 1, § 30.4. 
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100 MANUAL FOR COMPLEX LITIGATION (THIRD), supra note 1, § 30.4. 
1614, § 30.42. 


As indicated, the reaction of class members may be considered as a factor in the approval process. See supra note 142. In one instance, the 
opposition by 70 percent of a subclass led the Old Fifth Circuit to reject a settlement. Pettaway v. American Cast Iron Pipe Co., 576 F.2d 1157, 
1217 (5th Cir. 1978). 


163 Heit y, Van Ochten, 126 F. Supp. 487, 493 n.3 (W.D. Mich. 2001). 
164 oel A. v. Giuliani, 218 F.3d 132, 139 (2d Cir. 2000). 

Devlin v. Scardelletti, 535 U.S. 1 (2002). 

Id. at 6. 


For an examination of the import of this holding, which is outside the scope of this chapter, see Leading Cases, II. Federal Jurisdiction and 
Procedure, 116 HARVARD Law REVIEW 332 (2002). 
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This chapter will explore the contours of the primary limitations on suing states, state subdivisions, and state officials in 
federal court. The first section surveys the Eleventh Amendment and focuses on important recent developments in this 
area. It covers the abrogation and waiver of sovereign immunity and the availability of prospective injunctive relief under 
the Ex Parte Young doctrine. The second section discusses the scope of absolute and qualified immunity in Section 1983 
suits against public officials in their individual capacities. The final section covers limitations imposed on Section 1983 
claims against municipal agencies and governments. 


l. Enforcing Federal Rights Against States and State Officials 


At least since the passage of the Social Security Act in 1935, the federal government has become a major source of pro- 
grams and funding to assist low-income individuals and other persons with needs that cannot be met without public 
intervention. Cash assistance programs, medical care, food stamps, education, housing, and numerous other programs 
were enacted by Congress, and in many instances these programs were implemented through grants to the states, which 
were responsible for their administration and obligated to operate them in compliance with federal law. 


A. ENFORCING FEDERAL RIGHTS AGAINST STATES 

In 1968 the U.S. Supreme Court decided the landmark case of King v. Smith.’ In a suit brought under 42 U.S.C. § 1983 
the plaintiffs challenged a state regulation under the Aid to Families with Dependent Children program on grounds that 
it conflicted with federal law. The Court agreed and ordered state officials to operate the federally funded program in 
accordance with federal law.” Since then, there have been thousands of federal cases against states to enforce federal 
requirements in federally funded programs. 

Congress has enacted, in addition to benefit programs, a series of laws prohibiting discrimination based on race, 
ethnicity, religion, gender, disability, and age. Most of these laws either have an express provision allowing suit against 
states or have been interpreted to allow such suits.’ Federal labor laws protecting employees have been made 
applicable to the states.’ 

As a result, the ability to enforce federal rights against states has been a key element in the protection of low-income 
persons and population groups that have traditionally been the target of discriminatory practices. That protection has 
been eroded in part by a series of recent decisions by the Supreme Court acting under the mantle of sovereign immunity. 
However, enforcement of federal law in private actions against states is still possible. 


B. OVERVIEW OF THE ELEVENTH AMENDMENT 

The Eleventh Amendment to the Constitution bars suits in federal court against states by citizens of other countries and 
other states.” In 1890 the Supreme Court held that the Eleventh Amendment also applied to suits by citizens of the defen- 
dant state.° As a result, private parties may not sue a state or state agency by name in federal court unless Congress valid- 
ly abrogated state Eleventh Amendment immunity or the state consented to be sued. The Eleventh Amendment does not 
bar suits against local governments.’ What constitutes a state agency is dependent on a number of factors which are 


' King v. Smith, 392 U.S. 309 (1968). 

*See also Maine v. Thiboutot, 448 U.S. 1 (1980). 

*See, e.g., 42 U.S.C. § 2000d-7. 

“See, e.g., Fair Labor Standards Act, 29 U.S.C. § 216(b); Family Medical Leave Act, 29 U.S.C. § 2617(a)(2). 


“The Judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of 
the United States by Citizens of another State, or by Citizens or Subjects of any Foreign State.” 


°Hans v. Louisiana, 134 U.S. 1 (1890). 
7 Monell v. New York City Department of Social Services, 436 U.S. 658 (1978). 
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applied on the basis of state law.* What may appear to be local governmental entities may instead be held to 
be state agencies. 

Under Ex parte Young, private parties can sue state officials in their official capacity to enforce federal laws and regula- 
tions, but only for prospective injunctive relief.’ Accordingly there must be an ongoing violation of federal law to support 
injunctive relief.” Relief may include notice to the plaintiff class of the availability of remedies under state law.'' No dam- 
ages are recoverable in Young suits, but prospective relief may require expenditures of state funds.'” 

State officials may be sued for damages in their individual capacity for violations of federal constitutional or statutory 
rights committed in the course of official duties but are entitled to qualified immunity.” Qualified immunity bars recov- 
ery insofar as the official’s conduct “did not violate clearly established statutory or constitutional rights of which a rea- 
sonable person would have known.”"* 

States and state officials in their official capacity may not be sued, regardless of the relief sought, in federal court on 
claims arising out of state law. Such claims are usually dismissed even though there may be federal claims not barred by 
the Eleventh Amendment. Federal courts have supplemental jurisdiction to hear state-law claims against state officials 
sued in their individual capacity if there are federal claims that arise from the same subject matter and give the federal 
court jurisdiction." State immunity rules apply to claims under state law.'® The provision in 28 U.S.C. § 1367(d), which 
tolls the statute of limitations on supplemental claims dismissed in federal court, violates the Eleventh Amendment if the 
defendant is a state or state agency.” Tolling does apply to counties, which do not have Eleventh Amendment immunity. 

States have no sovereign immunity protection if the proceeding is initiated or prosecuted by the federal government.” 
This applies even if the federal government is seeking recovery of damages on behalf of an individual, and damages in a 
suit by the individual would be barred by the Eleventh Amendment.” 


C. ABROGATION OF STATE SOVEREIGN IMMUNITY BY CONGRESS 


Congress has a degree of power to abrogate state sovereign immunity and has done so on numerous occasions. If the 
abrogation is constitutionally valid, states may be sued in federal court in their own name for violations of the statutes to 
which the abrogation applies, and plaintiffs may recover damages against the state if the underlying statute provides a 
damage remedy. However, since 1996, cases against states based on abrogation of immunity and the recovery of damages 
against states for violations of federal law have been sharply limited. 


*Belanger v. Madera Unified School District, 963 F.2d 248 (9th Cir. 1992), cert. denied, 507 U.S. 919 (1993). Although the criteria for determining 
what entities are entitled to claim Eleventh Amendment immunity may vary among circuits, the most important factor is whether, consider- 
ing the source of the entity’s funding, the payment of the judgment would come from the state. Camden County Recovery Coalition v. Camden 
City Board of Education, 262 F. Supp. 2d 446, 449 (D.N.J. 2003). 


” Ex parte Young, 209 U.S. 123 (1908). 

10 Green v. Mansour, 474 U.S. 64 (1985). 
"Edelman v. Jordan, 415 U.S. 651 (1974). 
!? Milliken v. Bradley, 433 U.S. 267 (1977). 


The Fourth Circuit holds in Lizzi v. Alexander, 255 F.3d 128, 137-38 (4th Cir. 2001), cert. denied sub nom. Lizzi v. Washington Metropolitan 
Area Transit Authority, 534 U.S. 1081, reh’g denied, 535 U.S. 952 (2002), that individual capacity suits against state officials arising out of offi- 
cial acts may be limited to suits under 42 U.S.C. § 1983, and not to liability arising under other federal statutes, even though the statute 
specifically makes the state official liable. Such suits are in fact against the state, the court holds without specifying the reason. Presumably 
the court expects the state to indemnify the official for any liability. The Second Circuit holds that the sought amount of damages far exceed- 
ing the ability to pay of the defendant sued in an individual capacity does not transform the suit into one against the state even when the 
state voluntarily chooses to reimburse the official. Huang v. Johnson, 274 F.3d 682 (2d Cir. 2001). For a discussion of qualified immunity, see 
Section II infra. 


“Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982). See Robert P. Capistrano, Enforcing Federal Rights: The Law of Section 1983 (Part 2), 33 
CLEARINGHOUSE REVIEW 393, 411 (Nov.-Dec. 1999). 


1528 U.S.C. § 1367. 

16 Theobald v. Board of County Commissioners, 332 F.3d 414 (6th Cir. 2003). 

1 Raygor v. Regents of the University of Minnesota, 534 U.S. 533 (2002). 

Binks v. Richland County, South Carolina, 123 S. Ct. 1667 (2003). 

' Federal Maritime Commission v. South Carolina State Ports Authority, 535 U.S. 743, 768 n.19 (2002). 
” United States v. Mississippi Department of Public Safety, 321 F.3d 495 (5th Cir. 2003). 
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Before 1996, the Supreme Court held that Congress had the authority to abrogate immunity in the course of legislating 
under any of its broad powers under Article I of the Constitution, including the commerce clause, copyright powers, and 
bankruptcy.” But in Seminole Tribe of Florida v. Florida the Court declared that Congress’ power to abrogate Eleventh 
Amendment immunity of states to suits in federal courts is limited to matters arising under the legislative enabling 
clause of the Fourteenth Amendment.” The Court held that Congress had no power to abrogate immunity under the 
Indian commerce clause involved in Seminole and added that it lacked the power under any other Article I provision.” 
The Court held that Congress must clearly express its intention to abrogate state immunity. 

Beginning with City of Boerne v. Flowers, the Court simultaneously narrowed the legislative authority of Congress 
under the Fourteenth Amendment and thereby further limited the authority of Congress to abrogate state immunity.” 
The Court subsequently held that Congress lacked Fourteenth Amendment authority to enact the Age Discrimination in 
Employment Act.” In 2001 it held that Congress exceeded its legislative powers under the Fourteenth Amendment in 
providing for damages against state governments for violation of the employment provisions of Title I of the Americans 
with Disabilities Act.” In 2003 the Court reaffirmed these cases while it held that Congress did have Fourteenth 
Amendment authority to waive state immunity to suit under the Family Medical Leave Act.” The Court distinguished, as 
being based on sex discrimination, the Family Medical Leave Act from the statutes at issue in Kimel and Garrett. Sex dis- 
crimination is subject to higher scrutiny under the equal protection clause than discrimination based on age or disabili- 
ty, to which rational basis review applies.”* 

The immediate effect of these decisions is that, if there is no Fourteenth Amendment legislative authority or other 
valid basis for abrogation and the state did not waive immunity, a suit may not be brought in federal court against a 
state or state agency named as defendant, and retroactive monetary relief against state officials sued in their official 
capacity is barred. 

Although enforcement of federal rights against states has been limited, there remain a number of ways in which pri- 
vate litigation can succeed in enforcing federal rights against state governments. A major role is still available to private 
federal court suits (and state court suits as well) to enforce federal rights against states. 


D. WAIVER OF IMMUNITY 


College Savings Bank v. Florida Prepaid Postsecondary Education Expense Board reaffirmed a congressional authority to 
place conditions on its grant of funds.” 


1. Federally Mandated Waiver of Immunity Under Congressional Spending Power 


In exercising its spending powers, Congress, the Supreme Court reaffirmed, may condition its grant of funds to the states 
upon their taking certain actions that Congress could not require them to take, and acceptance of the funds may entail an 
agreement to the condition.” Consent to suit in federal court is one such condition that Congress may impose. But mere- 


*! Pennsylvania v. Union Gas Co., 491 U.S. 1 (1989). 

Seminole Tribe of Florida v. Florida, 517 U.S. 44 (1996). As discussed below, abrogation is also recognized under the spending clause powers 
of Congress. Abrogation of immunity under the spending clause is more nearly correctly denoted as waiver of immunity by a state accepting 
federal funds under a statute which provides for suit against an entity accepting the funds. 

7 Nonetheless the Sixth Circuit held that Congress had authority under its Article I, Section 8, power over bankruptcy to abrogate state sover- 
eign immunity in bankruptcy proceedings. Hood v. Tennessee Student Assistance Corp., 319 F.3d 755 (6th Cir. 2003). 

“City of Boerne v. Flowers, 521 U.S. 507 (1997). 

"Kimel v. Florida Board of Regents, 528 U.S. 62 (2000). 

“Board of Trustees of the University of Alabama v. Garrett, 531 U.S. 356 (2001). 

7 Nevada Department of Human Resources v. Hibbs, 123 S. Ct. 1972 (2003). 

The Seventh Circuit holds that discrimination claims alleging intentional discrimination are within congressional authority under the 
Fourteenth Amendment, at least in cases involving race and sex. Nanda v. Board of Trustees of the University of Illinois, 303 F.3d 817 (7th Cir. 
2002), cert. denied, 123 S. Ct. 2246 (2003). The Second Circuit holds that Congress has Fourteenth Amendment authority to abrogate immuni- 
ty in the Americans with Disabilities Act to the extent that there is evidence in the case of discriminatory animus or ill will due to disability. 
Garcia v. State University of New York Health Science Center of Brooklyn, 280 F.3d 98 (2d Cir. 2001). The Sixth Circuit holds that claims under 
the Americans with Disabilities Act based on a denial of due process are constitutionally valid even if claims under the statute based on the 
equal protection clause are not. Popovich v. Cuyahoga County Court of Common Pleas, 276 F.3d 808 (6th Cir. 2002). 

” College Savings Bank v. Florida Prepaid Postsecondary Education Expense Board, 527 U.S. 666 (1999). 

301d. at 686; U.S. Const., art. I, § 8, cl. 1 (spending powers). 
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ly receiving federal funds cannot establish that a state consents to suit in federal court.’' There must be a clear warning 
to the states of the consequences of accepting the money.” 

A number of cases, however, find a waiver even though the statutory language supporting a waiver is not phrased 
expressly in terms of waiver or abrogation of immunity. In Illinois Bell Telephone Co. v. WorldCom Technologies Inc. the 
state agency voluntarily undertook to act as part of a federal regulatory scheme.” The applicable statute provided for 
federal court review of the decisions of the state agency but did not expressly provide that the state agency could be made 
a party to the proceeding. The Seventh Circuit held that the agency consented to being a party by acting as a regulator, 
but the Fourth Circuit disagreed in a subsequent case.” The Supreme Court granted certiorari in both cases but 
dismissed the Seventh Circuit case as improvidently granted and decided the Fourth Circuit case without reaching 
the waiver issue.” 

Congress expressly abrogated state immunity for claims arising under four important federal laws enacted under the 
spending clause: 42 U.S.C. § 2000d-7 abrogates state immunity for suits under Title VI of the Civil Rights Act of 1962 
(discrimination based on race and ethnicity), the Age Discrimination Act, Title IX of the Education Amendments of 1972 
(gender discrimination in education), and Section 504 of the Rehabilitation Act of 1974 (discrimination based on disabil- 
ity). Although expressed in terms of abrogation, Section 2000d-7 applies to the states as a waiver of immunity arising 
from a state accepting federal funds.™ Other federal statutes contain abrogation provisions; each statute should be exam- 
ined to determine whether it contains language that can be construed to impose a consent to suit against the state as a 
condition of accepting federal money. If sovereign immunity is waived under statutes enacted as part of the spending 
power, a private plaintiff may sue the state as a named defendant and may recover damages to the extent that they are 
allowed by the underlying statute; the private plaintiff also may obtain injunctive and other relief. 

Laws that are enacted under the spending clause and expressly waive state immunity have a wide applicability to state 
governments. Although the four laws covered by abrogation in Section 2000d-7 apply only to programs that are recipients 
of federal funds, almost all state agencies receiving federal funds should be covered by these laws. Under proposed regu- 
lations issued by the Clinton Administration (the regulations state that they merely reflect existing law), “program” is 
given a fairly broad definition.” Thus all activities of a state agency receiving any federal funds would be covered by the 
antidiscrimination provisions of Section 2000d-7. The preamble to the proposed regulations says, for example, that if a 
state health agency receives any federal funding, all of its operations are subject to the antidiscrimination requirements.”* 
The Bush administration issued guidelines on obligations to persons with limited English proficiency under Title VI of 
the Civil Rights Act of 1964 with the same language and example.” 

Nonetheless the Second Circuit imposed a limitation on the application of Section 2000d-7 in cases involving Section 
504.“ An effective waiver, the Second Circuit held, requires an intentional relinquishment of a known right. When the 
state received the funds applicable to the suit, Seminole had not been decided and Title II of the Americans with 
Disabilities Act was understood to abrogate the state’s sovereign immunity under commerce clause authority. Therefore a 
state accepting federal funds could not have made a decision to waive immunity since “by all reasonable appearances 


3! Atascadero State Hospital v. Scanlon, 473 U.S. 234, 246 (1985). 

2y, 

* Minois Bell Telephone Co. v. WorldCom Technologies Inc., 179 F.3d 566 (7th Cir. 1999), cert. granted sub nom. Mathias v. WorldCom 
Technologies Inc., 532 U.S. 903 (2001), cert. dismissed as improvidently granted, 535 U.S. 682 (2002), cert. denied, 535 U.S. 1107 (2002). See 
also Innes v. Kansas State University, 184 F.3d 1275 (10th Cir. 1999), cert. denied, 529 U.S. 1037 (2000) (participation of a state university in 
a federal student loan program which required the university to participate in bankruptcy proceedings constituted a waiver of immunity 
for those proceedings). 

34 Bell Atlantic Maryland Inc. v. MCI Worldcom Inc., 240 F.3d 279, 293 (4th Cir. 2001), cert. granted sub nom. Verizon Maryland Inc. v. Public 
Service Commission of Maryland, 534 U.S. 1072 (2001), vacated, 535 U.S. 635 (2002). 

* Verizon Maryland Inc. v. Public Service Commission of Maryland, 535 U.S. 635 (2002). 

36L ane v. Peña, 518 U.S. 187, 198 (1996). If treated as abrogation, Section 2000d-7 might not meet the test for Fourteenth Amendment legisla- 
tive authority needed to abrogate state immunity. Reickenbacker v. Foster, 274 F.3d 974 (5th Cir. 2001). 

3765 Federal Register 64194 (Oct. 26, 2000) (amending the regulations governing nondiscrimination on the basis of race, color, national origin, 
handicap, sex, and age to conform to the Civil Rights Restoration Act of 1987). 

* id. at 64195. 

°? See Guidance to Federal Financial Assistance Recipients Regarding Title VI Prohibition Against National Origin Discrimination Affecting 
Limited English Proficient Persons, 68 Federal Register 47311, 47313 (Aug. 8, 2003). However, a fund cutoff applies only to the program vio- 
lating the nondiscrimination requirement. Id. 


“Garcia, 280 F.3d at 114. 
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state sovereign immunity had already been lost.” *' The result of this approach to waiver is that in a Circuit following 
Garcia, if a state agreed to the waiver condition before March 27, 1996, the date of the Seminole opinion, sovereign immu- 
nity is not waived. Some cases indicate an even later cutoff date depending on the statute involved. For example, the Fifth 
Circuit appears to apply Garcia in claims under Section 504 for disability discrimination to any acceptance of federal 
funds before May 2, 2001.“ That was the date the Supreme Court issued a pertinent ruling in Garrett.” The Court ruled 
that the Americans with Disabilities Act did not validly abrogate state immunity to damage suits for employment dis- 
crimination based on disability.”* 

There is one further limitation on the power of Congress to mandate waiver of immunity under the spending clause. If 
the financial or other inducement offered by Congress is so coercive that pressure turns into compulsion, the abrogation 
of immunity exceeds congressional power.” To date, no waiver of immunity provision has been declared coercive. In Jim 
C. v. United States the potential loss of federal funds was $250 million, 12 percent of the States annual education budget.*® 
The court described replacing these funds as “politically painful, but we cannot say that it compels Arkansas’s choice? * 
This decision is significant because, with the exception of the Medicaid program, few, if any, federal grant programs 
exceed the amount of aid to education.”* 


2. Waiver of Immunity by Litigation 

The Supreme Court unanimously held that removal of a case by a state from state court to the federal court waived 
Eleventh Amendment immunity.” After stating this broad principle, however, the holding is limited to state-law claims 
with respect to which the state explicitly waives immunity from state court proceedings. The impact of the case is uncer- 
tain. However, several cases apply the holding to federal cases as well.” 

By the time the Lapides case reached the Supreme Court, the only remaining claims were a Section 1983 claim against 
the state agency and two state-law claims as to which state law waived immunity in suits in state courts. A Section 1983 
claim may not be asserted against a state agency.’' Hence the only valid claims left in the case were the state-law claims. 
The Supreme Court noted that the district court had authority to hear the state claims—the case was not moot— 
although the Court also strongly suggested that the district court might wish to remand to the state court. 

The Court then held that waiver by litigation conduct was based on the need to “avoid inconsistency, anomaly, and 
unfairness, and not upon a State’s actual preference or desire, which might, after all, favor selective use of ‘immunity’ to 
achieve litigation advantages.” ** For much the same reason, the question of waiver by litigation conduct is a federal ques- 
tion, which looks to fairness and not solely provisions of state law on waiver of immunity. Accordingly the Court over- 
ruled Ford Motor Co. v. Department of the Treasury of Indiana, which refused to allow a waiver by litigation conduct 
unless expressly authorized by state law." 

In certain circumstances in some federal circuits, if a state defendant appears and litigates without raising a sovereign 
immunity defense, it may be held to have waived the defense. Where, for example, the state agency litigated the case 


“lig. 


“This date appears unwarranted in light of the statement by the U.S. Supreme Court in Alden v. Maine, 527 U.S. 706, 712 (1999), that “this 
Court decided Seminole Tribe | |, which made it clear that Congress lacks power under Article I to abrograte the States’ sovereign immunity 
from suits commenced or prosecuted in the federal courts.” 


‘8 Garrett, 531 U.S. at 374 n.9. 


“fudge Jaques Weiner Jr. of the Fifth Circuit wrote a powerful rebuttal to the decision in Garcia. See Johnson v. Louisiana Department of 
Education, 330 F.3d 362 (5th Cir.) (separate opinion), reh’g en banc granted and order vacated, 2003 WL 21983251 (5th Cir. May 5, 2003). 


* College Savings, 527 U.S. at 686-87. 


“Slim C. v. United States, 235 F.3d 1079 (8th Cir. 2000), cert. denied, 533 U.S. 949 (2001). See also State v. Califano, 445 F. Supp. 532 (D.N.C. 1977), 
aff'd without opinion, 435 U.S. 962 (1978) (loss of funding, amounting to $50 million in 1977 dollars, for some forty-five public health pro- 
grams not coercive). 


“Tim C235 E3d at 1082. 


“8 See also West Virginia v. U.S. Department of Health and Human Services, 289 F.3d 281 (4th Cir. 2002); California v. United States, 104 F.3d 1086 
(9th Cir.), cert. denied, 522 U.S. 806 (1997) (rejecting contention that Medicaid requirement to provide emergency care to immigrants is coer- 
cive since state health system would collapse without federal Medicaid funds). 


Lapides v. Board of Regents, 535 U.S. 613 (2002). 

Kir v. Tennessee, 322 E3d 431 (6th Cir. 2003); Estes v. Wyoming Department of Transportation, 302 F.3d 1200 (10th Cir. 2003). 
>! Will v. Michigan Department of State Police, 491 U.S. 58 (1989). 

® Lapides, 535 U.S. at 620. 

5 Lapides, 535 U.S. at 623, overruling Ford Motor Co. v. Department of the Treasury of Indiana, 323 U.S. 459 (1945). 
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through discovery and did not raise the issue of sovereign immunity until the day of trial, the Ninth Circuit held that the 
state agency waived any claim to immunity.” Other courts allowed a sovereign immunity defense to be raised at almost 
any stage of the case.” In a case decided on other grounds, the Supreme Court stated in a footnote that “[w]hile the 
Eleventh Amendment is jurisdictional in the sense that it is a limitation of the federal court’s judicial power, and therefore 
can be raised at any state of the proceedings, we have recognized that it is not coextensive with the limitation on Judicial 
Power in Article III” Commenting on this statement, the Fifth Circuit observed that a state may waive immunity other 
than by an express renunciation, noting that 


[c]ourts have found waiver in two general varieties of cases: where the state asserted claims of its 
own or evidenced an intent to defend the suit against it on the merits. The common thread among 
these cases is that the state cannot simultaneously proceed past the motion and answer stage to the 
merits and hold back an immunity defense.” 


This reasoning is supported by the rationale in Lapides that avoiding unfairness underlies the waiver of immunity. In 
the removal context, states were removing claims that could be asserted against it in state court and then moving to dis- 
miss under the Eleventh Amendment. Similarly it is unfair for a state to litigate on the merits without actively asserting 
its Eleventh Amendment defense and then if it loses, or is in danger of losing on the merits, to move to dismiss on 
grounds of sovereign immunity.” Lapides also significantly holds that the conduct of the litigation by the state attorney 


general may constitute waiver even though the state constitution provides that immunity may be waived only by statute.” 


E. PROSPECTIVE INJUNCTIVE RELIEF UNDER EX PARTE YOUNG 

Ever since Ex parte Young, prospective relief in federal courts has been available to enforce federal rights by suing a state 
official, usually the official in charge of the agency responsible for the violation, even absent a valid Congressional abroga- 
tion of state immunity.” 


1. The Continued Availability of a Remedy 
Even if a federal statute was not authorized by the Fourteenth Amendment, its substantive provisions may be valid under 
other Congressional authority, such as the commerce clause. Those provisions may be enforceable prospectively against 
the states under Young.” Prospective relief is an injunction, and the violation of federal law must be ongoing to warrant 
an injunction. Some courts also allow declaratory judgments as ancillary to injunctive relief.* 

Young suits should expressly designate the defendant official as being sued in her official capacity. A claim may be 
asserted against the official in the official’s individual capacity, including damages, but such claims are subject to a 
defense of qualified immunity.” 


** Hill v. Blind Industries and Services of Maryland, 179 F.3d 754 (9th Cir. 1999), opinion amended and reh’g denied, 201 F. 3d 1186 (9th Cir. 
2000). Accord Ku, 322 F.3d at 435. 


** Cisneros v. Wilson, 226 E3d 1113 (10th Cir. 2000), overruled on other grounds by Board of Trustees of University of Alabama v. Garrett, 531 U.S. 
356 (2001). 


56 Calderon v. Ashmus, 523 U.S. 740, 745 n.2. (1998). 
>” Neinast v. Texas, 217 E3d 275, 279 (5th Cir. 2000), reh’g denied, 228 F.3d 411 (5th Cir. 2000), cert. denied, 531 U.S. 1190 (2001). 


The Supreme Court granted review of a case that raised the question of whether a state waived its immunity by entering into a consent 
decree approved by the trial court with respect to a motion to enforce the decree. Frazer v. Gilbert, 300 F.3d 530 (5th Cir. 2002), cert. granted 
sub nom. Frew v. Hawkins, 123 S. Ct. 1481 (2003). 


® See Lapides, 251 E3d 1372, 1375 (11th Cir. 2001), revd, 535 U.S. 613 (2002). 
Ry parte Young, 209 U.S. at 123. 
©! Maryland v. Wirtz, 392 U.S. 183 (1968). 


The Age Discrimination in Employment Act may be enforced against states prospectively by injunction even though damages are not recov- 
erable. Ku, 322 E3d at 431. 


Johns v. Stewart, 57 E3d 1544 (10th Cir. 1995). 

647 awson v. Shelby County, Tennessee, 211 F.3d 331, 335 (6th Cir. 2000). 
© See id. at 335 n.13. 

°° Seminole Tribe of Florida v. Florida, 517 U.S. 44 (1996). 
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The Supreme Court reaffirmed Ex parte Young in Seminole and in its subsequent state immunity decisions.” Indeed, 
the availability of the Young remedy is the majority’s answer to the argument that states are free to disregard federal law. 
In Seminole the majority stated that “[t]his argument wholly disregards other methods of ensuring the States’ compliance 
with federal law; ...an individual can bring suit against a state officer in order to ensure that the officer’s conduct is in 
compliance with federal law ....”*” 

In Verizon Maryland Inc. v. Public Service Commission of Maryland the Court explicitly adopted a simple test for the 
application of Young, which should make its application easier in the lower courts.” It stated that “a court need only con- 
duct a ‘straightforward inquiry into whether [the] complaint alleges an ongoing violation of federal law and seeks relief 
properly characterized as prospective?” ® Since the prayer for relief asked that the commissioners be enjoined from 
enforcing an order in contravention of federal law, the test was met. The addition of a claim for declaratory relief did not 
impose on the state any monetary loss for past breach of its duty. The Court also rejected a claim that Young was inappli- 
cable because the commission's decision was probably consistent with federal law: “the inquiry into whether suit lies 
under Ex Parte Young does not include an analysis of the merits of the claim:””” 

Many federal statutes create liability only on an entity, such as a state or local government.” Federal statutes impose 
such liability also on a recipient of federal funds.” States argued that a Young suit naming a state officer could not be 
brought since the officer, who must be named as defendant, had no liability.” The Supreme Court twice rejected this limi- 
tation on Young. In Verizon the statute in question referred to determinations of state public service commissions.”* 
Plaintiffs sued both the commission and the commissioners in their official capacity. The Court, with no discussion, stat- 
ed that “[w]e also conclude that the doctrine of Ex parte Young permits Verizon's suit to go forward against the state com- 
missioners in their official capacities.” ” 

In Garrett, which barred recovery of damages against states under Title I of the Americans with Disabilities Act, 
the Court expressly approved use of Young to enforce Title I by injunctive relief against states engaging in 
employment discrimination: 


Our holding here that Congress did not validly abrogate the State’s sovereign immunity from suit by 
private individuals for money damages under Title I does not mean that persons with disabilities 
have no federal recourse against discrimination. Title I of the ADA still prescribes standards applica- 
ble to the States. Those standards can be enforced by the United States in actions for money dam- 
ages, as well as by private individuals in actions for injunctive relief under Ex parte Young.”° 


Cases seeking to apply Young may be brought in several different ways. First, suits for prospective relief may be brought 
directly under a federal statute which creates a private cause of action.” The private cause of action is either explicit or 
implicit to the extent that implied causes of action are still viable.”* Second, suits for prospective relief may be brought 
under 42 U.S.C. § 1983, which creates a federal cause of action for violation of “rights” secured by the federal laws and the 
Constitution.” Third, in some cases such as those involving claims of federal preemption, the suit is simply brought 
under the federal question jurisdiction of the federal courts.”” 

There is, however, a possible barrier to enforcement of federal rights under Young. In Seminole Tribe, the Court held, 
where Congress creates a comprehensive scheme with a limited remedy for the enforcement of a particular federal right, 


Id. at 71 n.14 (citing Young, 209 U.S. at 154-58). 

$ Verizon, 535 U.S. at 635. 

Id. at 645 (quoting Idaho v. Coeur d’Alene Tribe of Idaho, 521 U.S. 261, 296 (1997). 

id. at 646. 

”'B.g., Americans with Disabilities Act, Title II, 42 U.S.C. §§ 12131(1), 12132. 

72E g., Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d. 

"Eg, Walker v. Snyder, 213 F.3d 344 (7th Cir. 2000), cert. denied sub nom. United States v. Snyder, 531 U.S. 1190 (2001). 
” Verizon, 535 U.S. at 635. 

Id. at 648. 

”® Garrett, 531 U.S. at 374 n.9 (emphasis added). Accord Bruggeman v. Blagojevich, 324 F.3d 906 (7th Cir. 2003). 
77 Garrett, 531 U.S. at 374 n.9. 

78 See Alexander v. Sandoval, 532 U.S. 275, 290-91 (2001). 


” Rosado v. Wyman, 397 U.S. 397 (1970); see Robert P. Capistrano, Enforcing Federal Rights: The Law of Section 1983 (Part 1), 33 CLEARINGHOUSE 
REVIEW 217 (Sept.—Oct. 1999). 


so Verizon, 535 U.S. at 643. 
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courts may refuse to “supplement” that scheme with judicial enforcement under Ex parte Young."' In Seminole Tribe the 
Court found that a system of mandated conferences and mediation, culminating in a suit against the state with very lim- 
ited remedies authorized, was a sufficient alternative scheme to indicate that Congress did not intend suits under the Ex 
parte Young theory. The statute before the Court in Seminole Tribe limited a remedy in a suit against a state to a transfer 
of decision-making power from the state to the federal government. The statute did not permit any injunctive relief or 
damages, as does Section 1983.” 

Another possible limitation on Young which has largely failed is the “special state sovereignty” claim upheld by the 
Court in Idaho v. Coeur d'Alene Tribe of Idaho.” That case involved a dispute as to title to a waterway between the state 
and a Native American tribe. The Court found that the interest of the state in title to its land was such a special sovereign- 
ty interest that the federal government should not interfere. Few other courts applied the case and found Young inapplica- 
ble, even when land was involved.” The courts held, for example, that the administration of a welfare program did not 
implicate a special state sovereignty interest.” 


2. Rejection of the Assault on Ex Parte Young 


Encouraged by the recent sovereign immunity cases, some states began a wholesale attack on the ability of private parties 
to enforce federal laws under Young. The first decision adopting this challenge was the district court decision in Westside 
Mothers v. Haveman.** That decision was reversed by the Sixth Circuit.” It was rejected by the Fourth.** But other cases 
are pending in which state defendants challenge those circuit decisions. 

Westside Mothers was a routine suit under 42 U.S.C. § 1983 to enforce the federal Medicaid law provisions which 
require certain screening and services to be provided to eligible children. The suit was brought against state officials 
responsible for administering the Michigan Medicaid program and sought only prospective injunctive relief. Medicaid is 
enacted under the spending clause; although states are free not to participate, all states do so. 

The court in Westside Mothers ruled that the existing precedents enforcing the Medicaid statute were no longer good 
law. At the heart of the decision is a conclusion (1) that Young applies only to violations by state officials of the federal 
Constitution or federal laws and (2) that, because the Medicaid program is enacted under the spending clause, the federal 
requirements are not binding federal laws since the states are free not to participate in the Medicaid program. Rather, the 
nature of the program is a contract between the federal and state government. In Ex Parte Young the Supreme Court did 
not authorize suits for breach of contract against state officers. The district court reached this conclusion while acknowl- 
edging that the Supreme Court in the past “held that federal-state cooperative programs enacted under the Spending 
power fall within the ambit of the Supremacy Clause.” 

The Sixth Circuit rejected this argument and noted that the Supreme Court in Pennhurst I 


makes clear that it is using the term “contract” metaphorically to illuminate certain aspects of the 
relationship formed between a state and the federal government. .. . It does not say that Medicaid is 
only a contract. ... It did not limit the remedies to common law contract remedies or suggested [sic] 
that normal federal question doctrines do not apply. . . . Binding precedent has put the issue to rest. 
The Supreme Court has held that the conditions imposed by the federal government pursuant to 
statute upon states participating in Medicaid and similar programs are not merely contract provi- 
sions; they are federal laws.”” 


81 Seminole Tribe, 517 U.S. at 73-76. 


82n Verizon the Court rejected an alternate remedy exclusion based on a statutory provision providing for judicial review of decisions of the 
state commission; the Court emphasized that the remedy under the statute did not significantly limit the liability of the state more than 
remedies available in the suit brought in federal court under 28 U.S.C. § 1331. 


8 Idaho v. Coeur d’Alene Tribe of Idaho, 521 U.S. 261 (1997). 
* S00 Elephant Butte Irrigation District v. Department of the Interior, 160 F.3d 602 (10th Cir. 1998), cert. denied, 526 U.S. 1019 (1999). 


3 Antrican v. Odom, 290 F.3d 178 (4th Cir.), cert. denied, 123 S. Ct. 467 (2002); Westside Mothers v. Haveman, 289 F.3d 852 (6th Cir.), cert. denied, 
123 S. Ct. 618 (2002). J.B. v. Valdez, 186 F.3d 1280, 1287 (10th Cir. 1999). 


86 Westside Mothers v. Haveman, 133 F. Supp. 2d 549 (E.D. Mich. 2001), reversed, 289 F.3d 852 (6th Cir.), and cert. denied, 537 U.S. 1045 (2002). 
87 Westside Mothers, 289 F.3d at 861-63. 

88 Antrican, 290 E3d at 188 (4th Cir. 2002). 

3 Westside Mothers, 133 F. Supp. 2d at 561. 


Westside Mothers, 289 F.3d at 858 (referring to Pennhurst State School v. Halderman, 451 U.S. 1 (1981); see also Antrican, 290 F.3d at 187-88. 
Justice Thomas expressed support for the approach of the district court in Westside Mothers. See Pharmaceutical Research and Manufacturers 
of America v. Walsh, 123 S. Ct. 1855 (2003). Justice Scalia appears to have similar views but concedes that suits under the spending clause are 
not suits in contract and that contract law principles do not apply to all issues that they raise. Barnes v. Gorman, 536 U.S. 181, 188 (2002). 
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E INTERLOCUTORY APPEALS 


One major factor to consider in naming defendants who may assert a claim to sovereign immunity is that in federal court 
a state or state official claiming immunity has a right to an interlocutory appeal if the district court rejects the immunity 
defense.” The general rule is that the filing of the appeal ousts the district court of jurisdiction as to those defendants 
appealing on immunity grounds, at least as to claims covered by the immunity defense.” If this occurs, proceedings 
against the appealing defendants come to a halt, and the district court has discretion to stay or limit proceedings against 
other defendants.” 

One exception to staying proceedings against the appealing state defendant is recognized in many circuits. If the 
district court certifies in writing that the immunity appeal is frivolous, proceedings in the district court may continue. 
The Supreme Court approved this procedure.” The interlocutory appeal nonetheless proceeds to decision in the 
Court of Appeals. 


G. SUITS IN STATE COURTS 


In Alden v. Maine the Supreme Court held that, under the structure of the federal Constitution and historic principles of 
sovereign immunity, Congress could not authorize suits against states in state courts on federal claims without the con- 
sent of the state to be sued, except when Congress acted pursuant to its Fourteenth Amendment powers.” Since the deci- 
sion rests on Eleventh Amendment jurisprudence, mandated waiver of immunity in state courts under the spending 
clause power would seem to be permissible, but the issue is not free of doubt. 

Alden merely held that a state court need not enforce federal laws; Alden does not prevent it from doing so. Thus a 
careful examination of state statutes may reveal authority in state court to enforce federal claims against the state. In 
Alden the Maine Supreme Court found that the state had not consented to a suit for overtime pay because state law 
expressly excluded state employees from overtime pay. But the Iowa Supreme Court reached the opposite conclusion in 
Anthony v. State.” State agencies, the court found, are employers under the Iowa Wage Payment Collection Law. The court 
found the collection law to contain express consent to sue in Iowa courts for purposes of recovering any compensation 
owed to plaintiff. Overtime pay due under the Fair Labor Standards Act falls under the law as compensation.” 

Other state courts express a restrictive approach to state statutes that waive state immunity. The most restrictive 
approach is that of the Nebraska Supreme Court in King v. State.” The case announced that statutes waiving immunity 
must be clear in intent and strictly construed in favor of the sovereign and against waiver: “A waiver of sovereign immu- 
nity will only be found where stated by the most express language or by such overwhelming implications from the text as 
will leave no room for any other reasonable construction?” 

A state is not required by the full-faith and credit clause to apply another state’s immunity law when that other state is 
sued in the courts of the forum state. The state may do so as a matter of comity.'”” 

Another route to state court enforcement of federal claims against a state may be that indicated by the Seventh Circuit 
in Erickson v. Board of Governors of State Colleges and Universities." If a state opens its courts to suits against the state 
on state-law claims comparable to federal claims against the state, the Seventh Circuit stated, the state may not exclude 


°! Mitchell v. Forsyth, 472 U.S. 511 (1985). 

°? Chuman v. Wright, 960 F.2d 104 (9th Cir. 1992). 

See, e, g. Root v. Liberty Emergency Physicians Inc., 68 F. Supp. 2d 1086 (W.D. Mo. 1999) (staying all proceedings against all parties pending 
the immunity appeal of one party). 

Behrens v, Pelletier, 516 U.S. 299, 310-11 (1996). 

°° Alden v. Maine, 527 U.S. 706, 755-56 (1999). 

Anthony v. State, 632 N.W. 2d 897 (2001), cert. denied sub nom. Iowa v. Anthony, 534 U.S. 1129 (2002). Accord Williamson v. Department of 
Human Resources, 572 S.E. 2d 678 (Ga. Ct. App. 2002). 

*’The Iowa court took a more liberal approach to statutory consent to suit than the U.S. Supreme Court to waive Eleventh Amendment immu- 
nity. The Supreme Court held that a state statute authorizing suit against the state in a court of competent jurisdiction was insufficient to 
waive Eleventh Amendment immunity to suit in federal court. A clear statement of consent to suit in federal court is required. College Savings 
Bank v. Florida Prepaid Postsecondary Expense Board, 527 U.S. 666, 675-76 (1999). 

"8 King v. State, 614 N.W.2d 341 (Neb. 2000). 

"Id. at 347. 

Hyatt v. Franchise Tax Board of California, 123 S. Ct. 1683 (2003). Because the parties did not raise any issue of sovereign immunity in the 

U.S. Supreme Court, the Court did not consider the issue. 

Erickson v. Board of Governors of State Colleges and Universities, 207 E3d 945 (7th Cir. 2000), cert. denied sub nom. United States v. Board of 

Governors, 531 U.S. 1190 (2001). 
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claims based on the federal law. Almost all states have laws against discrimination, and many allow such laws to be 
enforced in suits against the state or state agencies. 

However, other courts require an express consent to suits in state courts to enforce federal law. In Alden v. Maine, 
decided before the Seventh Circuit decision in Erickson, the Supreme Court stated that, “[t]o the extent Maine has chosen 
to consent to certain classes of suits while maintaining its immunity from others, it has done no more than exercise a 
privilege of sovereignty concomitant to its constitutional immunity from suit?!” 

Advocates in several states are seeking state legislation waiving sovereign immunity in suits to enforce federal laws. 
Minnesota is the first state to enact such a law, applicable only to certain federal employment laws and consenting to suit 
in any court of competent jurisdiction." However, the Eighth Circuit found the language not sufficiently unequivocal on 
waiver of immunity in federal courts; the Eighth Circuit cited a statement to that effect in College Savings Bank v. Florida 
Prepaid Postsecondary Education Expense Board.'** Advocates drafting state consent laws should include an express state- 
ment of consent to suit in federal courts. 


H. ADMINISTRATIVE PROCEEDINGS 


The Supreme Court held that states enjoyed sovereign immunity from federal adjudicative administrative hearings initi- 
ated and prosecuted by private parties.” The case may have only limited impact because all the justices agreed that 


private parties remain perfectly free to complain to the Federal Government about unlawful State 
activity and “the Federal Government [remains] free to take subsequent legal action.” The only step 
the FMC may not take, consistent with this Court’s sovereign immunity jurisprudence, is to adjudi- 
cate a dispute between a private party and a nonconsenting State.'°° 


One area that may be affected is federal whistle-blower statutes that provide for administrative hearings.” However, 
the bar of sovereign immunity in that situation can be overcome if the federal agency intervenes as a party in the 
proceeding.'”* The First Circuit also left open the possibility that Ex parte Young could be applied to administrative 
proceedings if state officials were named as defendants in their official capacity and if the private plaintiff sought only 
injunctive relief.” 


Il. Suits Against Public Officials in Their Individual Capacity 


Besides authorizing official-capacity suits against state and local officials for structural injunctive relief, 42 U.S.C. § 1983 
authorizes claims against those officials in their individual capacity for compensatory and punitive damages. Although, 

as discussed above, the Eleventh Amendment limits official-capacity claims against state officials to prospective injunc- 

tive relief, it does not affect damage claims against those officials in their individual capacity." When does absolute and 
qualified immunity limit individual-capacity suits against public officials? 


A. ABSOLUTE IMMUNITY 


By its terms, Section 1983 imposes liability without defense on state and local officials who, acting under color of law in 
their individual capacity, deprive plaintiffs of rights created by the Constitution and federal law. Nevertheless the 
Supreme Court, drawing on common law, created absolute immunity from liability for some government officials and 
qualified immunity for others. Absolute and qualified immunity were developed to protect officials from lawsuits for 
actions relating to their official duties. The Court explained the underlying rationale for immunity: 


[T]he public interest requires decisions and actions to enforce laws for the protection of the public... 
Public officials, whether governors, mayors or police, legislators or judges, who fail to make decisions 


' Alden, 527 U.S. at 758. 
1032001 Minn. Sess. Laws ch. 159. 


104 College Savings Bank v. Florida Prepaid Postsecondary Education Expense Board, 527 U.S. 666, 676 (1999). See Faibash v. University of 
Minnesota, 304 F.3d 797 (8th Cir. 2002). 


Federal Maritime Commission v. South Carolina State Ports Authority, 535 U.S. 743 (2002). 

Id. at 768 n.19. 

See Rhode Island Department of Environment Management v. United States, 304 E3d 31 (1st Cir. 2002). 
Id. at 53-54. 

Id. at 52. 


Hafer v. Melo, 502 U.S. 21, 29-30 (1991); Scheuer v. Rhodes, 416 U.S. 232, 237 (1974), overruled on other grounds, Davis v. Scherer, 468 U.S. 
183 (1984). 
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when they are needed or who do not act to implement decisions when they are made do not fully and 
faithfully perform the duties of their offices. Implicit in the idea that officials have some 
immunity-absolute or qualified for their acts, is a recognition that they may err. The concept of immu- 
nity assumes this and goes on to assume that it is better to risk some error and possible injury from 
such error than not to decide or act at all. '™' 


Absolute immunity bars any action against officials in the conduct of their office even for actions taken maliciously or 
in bad faith. Absolute immunity focuses on the governmental function being performed and the nature of the responsi- 
bilities of the official, not on the specific action taken.'’” In deciding whether officials performing a particular function 
are entitled to absolute immunity, courts generally look for a historical or common-law basis for the immunity in ques- 
tion.'!’ With one exception, absolute immunity is restricted to those persons performing judicial or legislative functions. 


1. Judicial Immunity 


Judges have absolute immunity, the Supreme Court held in Stump v. Sparkman, from Section 1983 damage actions for their 
“judicial” acts.''* The Court qualified the acts as those not taken “in the clear absence of all jurisdiction?" Judicial immu- 
nity, the Court, drawing from the common-law immunity of judges, held, protects judges even when their judicial acts 

* exceed their jurisdiction, "6 

+ are done maliciously or corruptly, or 


* are flawed by grave procedural error.''” 


For example, in Stump, a circuit court judge was held to be absolutely immune from suit for authorizing sterilization of 
a “somewhat retarded” 15-year-old girl. The girl’s mother brought the petition for sterilization because she had stayed out 
overnight with young men, and the mother wanted “to prevent unfortunate circumstances.”'"* Judge Stump approved the 
petition the day it was filed, without notice to the child or appointment of a special guardian. The girl underwent the pro- 
cedure six days later under the misinformed belief that she was having her appendix removed. She did not find out about 
the sterilization, or the court order, until after she married and was unable to become pregnant. The Court reasoned that, 
though unconstitutional, Judge Stump’s order was a judicial act. Though issued in excess of his jurisdiction, it was not 
issued in the clear absence of jurisdiction.” 

Because of its focus on judicial acts, judicial immunity attaches to the judicial function, not the judicial office. To the 
extent that a court, individual judge, or prosecutor performs executive or legislative functions, immunity will be deter- 
mined by the immunity applicable to the legislative or executive function performed.'” Thus absolute judicial immunity 
did not protect a judge from a suit for damages alleging that he dismissed a probation officer because she was a 
woman.’ Rejecting the argument that a judge must have absolute immunity when hiring and firing staff, the Court 
ruled that judicial immunity attaches only to the judicial acts of judges. Because a judge who hires and fires is indistin- 
guishable from an administrative or executive branch official who makes personnel decisions, the personnel decision is 
an administrative rather than a judicial act and is therefore not protected by absolute immunity. The Court remanded for 
a determination of whether the judge was protected by qualified immunity. Similarly a judge who harassed and arguably 


1 Scheuer, 416 U.S. at 241-42. 


1? Bogan v. Scott-Harris, 523 U.S. 44, 54-55 (1998); Cleavinger v. Saxner, 474 U.S. 193, 201-2 (1985). 

13 See Mitchell, 472 U.S. at 521. But see Imbler v. Pachtman, 424 U.S. 409, 418 (1976), discussed infra. 

Stump v. Sparkman, 435 U.S. 349 (1978). 

Stump, 435 U.S. at 357. Mireles v. Waco, 502 U.S. 9, 12 (1991); see also Bradley v. Fisher, 80 U.S. 335, 341 (1 Wall 1871). 


16 Pierson v. Ray, 386 U.S. 547, 554 (1967), overruled on other grounds by Harlow v. Fitzgerald, 457 U.S. 800 (1982); Peia v. United States, 
152 F Supp. 2d 226, 235 (D. Conn. 2001). 


Stump, 435 U.S. at 359. 
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Id. 
119 


114 


115 


117 


Absolute judicial immunity is justified in part because “the judicial process is largely self-correcting: procedural rules, appeals, and the pos- 
sibility of collateral challenges obviate the need for damages actions to prevent unjust results? Mitchell, 472 U.S. at 522. Absolute immunity 
was upheld in Stump, although these protections were unavailable to the sterilized plaintiff. 


Supreme Court of Virginia v. Consumers Union of the United States Inc., 446 U.S. 719, 731-34 (1980). 
121 Forrester v, White, 484 U.S. 219 (1988). 
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constructively discharged his secretary because she became engaged to a courthouse employee did not act in a judicial 
capacity and therefore was not entitled to absolute immunity.'”” 

Four factors determine whether an act is judicial: (1) whether the precise act complained of is a normal judicial func- 
tion; (2) whether the acts occurred in the courtroom or appropriate adjunct spaces such as the judge’s chambers; (3) 
whether the controversy centered around a case pending before the court; and (4) whether the acts arose directly out of a 
visit to the judge in his official capacity.'*’ Employing those considerations, the Court held that a judge who ordered 
police officers “forcibly and with excessive force” to bring to his courtroom an attorney who was absent for morning cal- 
endar performed a judicial act.'** The Court reasoned that an order to court officers to bring a person within the court- 
house before the judge is a function normally performed by a judge; because the order was directed at an attorney in a 
pending case, it was issued by a judge acting in his judicial capacity.’ Similarly a state judge who held in contempt and 
jailed a party immediately, and thereby defied a binding rule of judicial procedure requiring a five-day stay of the sen- 
tence, was entitled to absolute judicial immunity. The act of holding a party in contempt in a proceeding in which a judge 
has subject-matter jurisdiction is a judicial act, and the failure to issue the required stay was a judicial error by a judge 
performing a judicial function rather than an act taken in the complete absence of jurisdiction.'*° But a judge who sexu- 
ally assaulted women who had come to his chambers to see him in his official capacity in pending matters was not enti- 
tled to judicial immunity. Regardless of where committed, a sexual assault is not a judicial act.'”’ Similarly a night court 
judge who ordered his bailiff to detain, handcuff, and bring into a court a coffee vendor who sold putrid coffee was not 
entitled to judicial immunity.'”* 

Judges who sit on courts of limited rather than general jurisdiction, the courts of appeals unanimously held, also enjoy 
absolute judicial immunity for judicial acts not taken in the clear absence of jurisdiction.'” Administrative adjudication 
can give rise to absolute judicial immunity when the administrative adjudicator performs a judicial function in proceed- 
ings sufficiently judicial in character. In determining whether an individual performing administrative adjudicatory 
functions is entitled to absolute or only to qualified immunity, the Supreme Court identified several relevant factors: 


1) The need to assure that the individual can perform his functions without harassment or intimida- 
tion; 2) the presence of safeguards that reduce the need for private damages actions as a means of 
controlling unconstitutional conduct; 3) insulation from political influence; 4) the importance of 
precedent; 5) the adversary nature of the process; and 6) the correctability of error on appeal.’*° 


School board members who sit as adjudicators in student disciplinary proceedings, prison employees who decide 
prison disciplinary proceedings, and court reporters, the Court held accordingly, do not enjoy absolute judicial immunity 
and may invoke only qualified immunity." The courts of appeal extended absolute immunity to growth management 
board members adjudicating land-use controversies.'** They extended it to state personnel board members performing 
adjudicative functions.'*’ But they did not extend it to school board members sitting as adjudicators in proceedings relat- 
ing to individual faculty employment decisions.'** 


122 


Cameron v. Seitz, 38 F.3d 264 (6th Cir. 1994). Cameron held that the judge was entitled to qualified immunity. But see Hope v. Pelzer, 536 U.S. 
730 (2002), discussed infra. 


See generally Mireles, 502 U.S. at 12. 
Id. at 10. 
Id. at 12. 


Figueroa v. Blackburn, 208 F.3d 435, 444 (3d Cir. 2000); see also Tucker v. Outwater, 118 E3d 930, 936 (2d Cir. 1997) (judge who acts in excess 
of jurisdiction still entitled to immunity). 


Archie v. Lanier, 95 F.3d 438, 441 (6th Cir. 1996). 


18 Zarcone v. Perry, 572 F.2d 52 (2d Cir. 1978), cert. denied, 439 U.S. 1072 (1979). The judge did not argue the claim of judicial immunity on 
appeal and contested only the award of punitive damages. Even if issuing an arrest order for selling bad coffee was a judicial act, Judge 
James A. Perry clearly lacked subject-matter jurisdiction for his actions. 


1” Figueroa, 208 E.3d at 441 (collecting cases). 
°Cleavenger v. Saxner, 474 U.S. 193, 202 (1985) (quoting Butz v. Economou, 438 U.S. 478, 511 (1978)). 


Antoine v. Byers and Anderson Inc., 508 U.S. 429, 435-37 (1993) (court reporters); Cleavenger v. Saxner, 474 U.S. at 203-6 (prison discipli- 
nary committee members); Wood v. Strickland, 420 U.S. 308, 320-22 (1975) (school board members). 


1? Buckles v. Kings County, 191 E3d 1127, 1132-36 (9th Cir. 1999). 
133 Collyer v. Darling, 98 E3d 211, 221 (6th Cir. 1996), cert. denied, 520 U.S. 1267 (1997). 


Harris v. Victoria Independent School District, 168 F.3d 216, 224-25 (5th Cir. 1999); Stewart v. Baldwin County Board of Education, 908 F.2d 
1499, 1507-8 (11th Cir.1990). 
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Judicial immunity is lost, Mireles, Stump, and Bradley held, if the judge acts “in the clear absence of all jurisdiction’ 
All circuits interpret Stump and Bradley to require a clear absence of subject matter jurisdiction in order to lose immuni- 
ty; a judge who has subject-matter jurisdiction but acts without personal jurisdiction still enjoys absolute immunity 
for judicial acts.'*° So does a judge who issues a contempt order after having been disqualified by the filing of a 
disqualification affidavit.” 

Notwithstanding the broad reach of Stump, a few cases found judges liable for acting in a complete absence of jurisdic- 
tion. A judge whose subject matter jurisdiction to issue arrest warrants was limited to crimes committed within his judi- 
cial district lost judicial immunity when he signed an arrest warrant based on a complaint of criminal conduct which he 
knew occurred outside his territorial jurisdiction.'** Not only did he exceed his jurisdiction, but also he acted in the com- 
plete absence of subject-matter jurisdiction.” 

Although cases creating judicial immunity bar a Section 1983 claim for damages, they do not bar a Section 1983 action 
for prospective injunctive relief or an award of attorney fees under Section 1988.” However, Congress amended Section 
1983 to forbid injunctive relief absent a violation of a declaratory decree or the unavailability of declaratory relief and 
thus effectively if not formally extended absolute judicial immunity to claims for injunctive relief.“ 

Because judicial immunity arises from the performance of an adjudicatory function, it extends to judicial or adjudica- 
tive acts within a quasi-judicial administrative proceeding whether or not the actor is a judge or an administrator.“ One 
oft- cited standard for determining whether to apply judicial immunity to protect members of licensing boards is a use- 
ful test to distinguish an administrative adjudicatory act entitled to judicial immunity from an ordinary administrative 
act entitled only to qualified immunity: 


First, does a Board member, like a judge, perform a traditional “adjudicatory” function, in that he 
decides facts, applies law, and otherwise resolves disputes on the merits (free from direct political 
influence)? Second, does a Board member, like a judge, decide cases sufficiently controversial that, in 
the absence of absolute immunity, he would be subject to numerous damages actions? Third, does a 
Board member, like a judge, adjudicate disputes against a backdrop of multiple safeguards designed 
to protect a physician’s constitutional rights?'”’ 


2. Prosecutorial Immunity 


Prosecutors enjoy absolute immunity from damage liability for the initiation and prosecution of a criminal case.'** The 
Supreme Court, relying heavily on considerations of policy, extended absolute immunity to prosecutors lest they drown in 
civil litigation challenging their every act. The Court also reasoned that initiating a prosecution and presenting the case 
are activities that are “intimately associated with the judicial phase of criminal process, and thus were functions to which 
the reasons for absolute immunity apply with full force? 

Like judicial immunity, prosecutorial immunity is functional; it attaches only to acts intimately related to the initiation 
and prosecution of a criminal case. The Court, struggling to define the boundaries of prosecutorial immunity, holds that 
a prosecutor who advises police officers on Fourth Amendment considerations in an ongoing criminal investigation per- 


forms an investigatory rather than a prosecutorial function and is therefore not entitled to absolute immunity. That same 


> stump, 435 US. at 357; Mirales, 502 U.S. at 13; Bradley, 80 U.S. at 351. 


Holloway v. Brush, 220 F.3d 767, 773 (6th Cir. 2000) (en banc); Crabtree v. Muchmore, 904 F.2d 1475, 1477 (10th Cir. 1990); Ashelman v. Pope, 
793 E2d 1072, 1075 (9th Cir. 1986) (en banc), overruling Rankin v. Howard, 633 F.2d 844 (9th Cir. 1980), cert. denied, 451 U.S. 939 (1981). 


Stern v. Mascio, 262 F.3d 600, 606-7 (6th Cir. 2001). 

Maestri v. Jutkofsky, 860 F.2d 50, 52-53 (2d Cir. 1988). 

Id. at 53. 

Pulliam v. Allen, 466 U.S. 522 (1984). 

Federal Courts Improvement Act of 1996, Pub. Law No. 104-317, § 309(c), 110 Stat. 3847, 3853 (1996). 


M2 Butz y, Economou, 438 U.S. 478, 506-7 (1978); see generally Tobin for Governor v. Illinois State Board of Elections, 268 F.3d 517, 521-27 (7th 
Cir. 2001) (collecting cases); Mishler v. Clift, 191 F.3d 998, 1002-8 (9th Cir. 1999) (collecting cases); Watts v. Burkhart, 978 F.2d 269, 272-78 
(6th Cir. 1992) (en banc) (extensive discussion of judicial immunity for members of licensing boards). 


Watts, 978 F.2d at 278 (quoting Bettencourt v. Board of Registration in Medicine, 904 F.2d 772, 783 (1st Cir. 1990)). 
Imbler v. Pachtman, 424 U.S. 409, 423-24 (1976). 
Id. at 430. 
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prosecutor, however, is entitled to absolute immunity for eliciting misleading testimony from those officers at a hearing 
on an application for a search warrant.'*° Although a prosecutor who suborns perjury at a criminal trial is absolutely 
immune, a prosecutor who manufactures false evidence does not enjoy absolute immunity. The former performs a prose- 
cutorial function by presenting evidence, while the latter performs a police investigatory function by gathering evi- 
dence.“ Because conducting a press conference is not intimately associated with the judicial process, a prosecutor is not 
absolutely immune for statements made during a press conference.'** The prosecutor who prepares and files an informa- 
tion and application for an arrest warrant enjoys absolute immunity for those actions. But if the prosecutor swears under 
oath to false statements of fact in the information, he becomes a complaining witness rather than a prosecutor and, like a 
complaining witness at common law, is not entitled to absolute immunity.'”” 

The Court’s decisions do not draw the line between performance of the investigatory function and the prosecutorial 
function with absolute clarity. Imbler suggests that the inquiry begins with determining whether the prosecutor is per- 
forming a quasi-judicial function. A prosecutor most obviously performs that function by trying a criminal case; hence 
absolute immunity extends to the presentation of perjured testimony and the withholding of exculpatory evidence.'** But 
Imbler and Kalina extend absolute immunity to the initiation of a prosecution, and Imbler notes “[p]reparation, both for 
the initiation of the criminal process and for a trial, may require the obtaining ... of evidence” Relying on that lan- 
guage, several courts of appeals extend absolute immunity to the prosecutor’s investigation into and collection of evi- 
dence once probable cause is established.’ Other courts hold that, before probable cause is established, an investigating 
prosecutor performs the role of police officer and is therefore not entitled to absolute immunity.'*’ 

Because public defenders do not act under color of law in representing individual clients, they may not be sued under 
Section 1983; hence the issue of absolute immunity never arises.'** When a public defender acts in an administrative 
capacity rather than as representative of a client, he acts under color of law but is not performing a quasi-judicial func- 
tion and is therefore entitled only to qualified immunity.’ 


3. Witness Immunity 


With the exception of complaining witnesses who sign affidavits seeking the issuance of search or arrest warrants, wit- 
nesses in judicial proceedings are absolutely immune from suit arising from their testimony.'*° Though often phrased as 
witness immunity, the immunity can best be understood as an incident of judicial immunity; just as judicial immunity 
extends to prosecutors presenting a criminal case, so does it extend to witnesses testifying in judicial proceedings. 
Complaining witnesses who swear affidavits in support of arrest and search warrants are said not to be participants in 
judicial proceedings and therefore enjoy only qualified immunity.'”” 


146 Burns v. Reed, 500 U.S. 478 (1991). Burns expressly declined to decide whether a prosecutor would be absolutely immune for maliciously 


seeking a warrant without probable cause; the Court limited its holding to conduct as an advocate during the probable-cause hearing. 
Buckley v. Fitzsimmons, 509 U.S. 259, 273 (1993). 


148 
Id. 
149 


147 


Kalina v. Fletcher, 522 U.S. 118 (1997). Justice Scalia concurred but argued that the Court’s prosecutorial immunity decisions could not be 
grounded in the common law of 1871 and that the result, though correct, rested upon a meaningless distinction between preparing an 
information and swearing to its truthfulness. 

Imbler, 424 U.S. at 431 n.34; Long v. Satz, 181 E3d 1275, 1279 (11th Cir. 1999) (per curiam) (extending absolute immunity to prosecutor who 
fails to turn over exculpatory evidence discovered after sentencing); Carter v. Burch, 34 E3d 257, 263 (4th Cir. 1994) (prosecutor’s absolute 
immunity for withholding exculpatory evidence begins with arrest and continues through appeals); Ybarra v. Reno Thunderbird Mobile 
Home Village, 723 F.2d 675, 679 (9th Cir. 1984) (failure to preserve exculpatory evidence subject to absolute immunity). 

Imbler, 424 U.S. at 431 n.33. 


2B roam v. Bogan, 320 E3d 1023, 1030 (9th Cir. 2003); Herb Hallman Chevrolet Inc. v. Nash-Holmes, 169 F.3d 636, 643 (9th Cir. 1999). 
153 
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Mitchell, 472 U.S. at 524 (attorney general not entitled to absolute immunity for ordering wiretaps as part of national security investigation 
since he was not acting in prosecutorial capacity); Powers v. Coe, 728 E2d 97, 103 (2d Cir. 1984) (prosecutor not entitled to absolute immu- 
nity “when a prosecutor engages in or authorizes and directs illegal wiretaps” and “the wiretapping is . . . investigative in nature . ..”). 

Polk County v. Dodson, 454 U.S. 312, 324-25 (1981). 

15 Miranda v. Clark County, Nevada, 319 F.3d 465, 469-70 (9th Cir. 2003) (en banc) (holding that public defender acted in administrative 
capacity and therefore was subject to suit for policy of withholding investigatory and legal resources from defendants who failed polygraph 
test and for policy of assigning inadequately trained, inexperienced attorneys to capital cases). 


16 Briscoe v. La Hue, 460 U.S. 325 (1983). 
157 
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Kalina, 522 U.S at 129-31 (prosecutor who signs affidavit seeking arrest warrant is entitled only to qualified immunity); Malley v. Briggs, 475 
US. 335, 341-45 (1986) (police officer who makes false statement or material omission to secure warrant enjoys only qualified immunity). 
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4. Legislative Immunity 


Members of Congress acting as legislators are absolutely immune from suits for either prospective relief or damages 
under the speech and debate clause of the U.S. Constitution.'** Speech-and-debate-clause immunity ensures that the leg- 
islative function may be performed independently without fear of outside interference.’ Because of its constitutional 
status, speech-and-debate clause immunity is broader in scope than common-law legislative immunity.'*° 

State officials performing legislative functions enjoy absolute immunity under Section 1983 for their legislative acts. 
So do regional officials.’*’ And so do local officials." The immunity attaches to any legislator acting in the sphere of any 
legitimate legislative activity, including the conduct or participation of investigations by standing or special commit- 
tees.'°* Whether an act is legislative turns on the nature of the act, not the motive of the actor. Introducing and voting for 
a general budget which abolishes a specific position within local government is a legislative act sheltered by absolute 
immunity whatever the motives of the legislators may be.’ 

Although it extended legislative immunity to local officials, Bogan left open the question of whether introducing and 
voting for an ordinance was always a legislative act. The Supreme Court held that the budget ordinance “bore all the hall- 
marks of traditional legislation,’ “reflected a discretionary, policymaking decision implicating the budgetary priorities of 
the city and the services it provides to its constituents, and “may have prospective implications that reach well beyond 
the particular occupant of the office.”'*° 

Refusing to exalt form over substance, the courts of appeals denied legislative immunity to local legislators 
* who voted to lay off selected employees because of their political affiliation,'”” 

* who voted not to renew an individual employment contract,’ and 
e who voted to terminate a particular employee.'” 


161 


However, they granted legislative immunity to local legislators who voted to strip certain employee classifications of civil 
service protection.'”” Local government legislators who voted to deny a conditional land-use permit analogously were not 
entitled to legislative immunity because of the ad hoc character of the process and the individual focus of the matter 
determined.'”' Legislators voting to award bids or purchase property similarly performed administrative rather than leg- 
islative functions and were not sheltered by absolute immunity.’ Thus, when a school board acts to expel students, or a 
city council fires a police chief, the school board members and city council members do not enjoy legislative immunity. 
Although these officials may have some legislative responsibility, their decisions to expel or fire determine the rights of 
specific individuals and are therefore not legislative acts; rather they are executive or administrative acts beyond the 
scope of either legislative or judicial immunity. 


138 Eastland v. United States Serviceman'’s Fund, 421 U.S. 491, 503 (1975). 
159 
Id. at 502. 


Speech and Debate Clause immunity extends to criminal prosecutions. Its scope includes all activity related to the deliberations of 
Congress. Gravel v. United States, 408 U.S. 606 (1972). In Gravel Sen. Mike Gravel held a meeting of the Subcommittee on Buildings and 
Grounds of the Senate Public Works Committee, read extensive portions of the Pentagon Papers regarding the United States’ involvement in 
the Vietnam War, and placed all forty-seven volumes in the public record. Senator Gravel also arranged for their private publication. The 
Supreme Court held that the senator was absolutely immune from any suit regarding the conduct of the hearing but was not immune for his 
actions in arranging a private publication. 


161 Tenney v. Brandhove, 341 U.S. 367, 377 (1951). 

1621 ake Country Estates v. Tahoe Planning Agency, 440 U.S. 391, 403-6 (1979). 
16 Bogan v. Scott-Harris, 523 U.S. 44, 49 (1998). 

‘Tenney, 341 U.S. at 376-77. 

Bogan, 423 U.S. at 55-56 (1998). 


Id. See also Gallas v. Pennsylvania Supreme Court, 211 F.3d 760, 770-71 (3d Cir. 2000) (legislative immunity attaches to decision to abolish 
position of court administrator as part of broad reorganization plan). 


Acevedo-Garcia v. Vera-Monroig, 204 F.3d 1,7-9 (1st Cir. 2000). 

Id. at 651-52, quoting Monroe v. Pape, 365 U.S. 167, 172 (1961) (other citations omitted). 

1 Canary v. Osborn, 211 F.3d 324, 329-30 (6th Cir.), cert. denied, 531 U.S. 927 (2000). 
'"Figueroa-Serrano v. Ramos-Alverio, 221 F.3d 1, 4-5 (1st Cir. 2000). 

Kaahumanu v. County of Maui, 315 E3d 1215, 1219-24 (9th Cir. 2003). 

17? Kamplain v. Curry County Board of Commissioners, 159 F.3d 1248, 1252-53 (10th Cir. 1998). 
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The still evolving scope of legislative immunity may generate substantial litigation as local governments learn to be 
more sophisticated in using their powers to punish unpopular speech and unpopular groups. But, for the most part, leg- 
islative immunity should not pose a major practice problem. Litigation seeking to enjoin the enforcement of an unconsti- 
tutional statute should proceed against the officials charged with enforcement rather than the legislators who enacted it. 


5. Absolute Immunity and Interlocutory Appeals 


Because absolute immunity confers an immunity from the burden of litigation, not just from liability, defendants may 
claim absolute immunity either through a motion to dismiss or in an answer and accompanying motion for summary 
judgment. Should the court deny either motion, the defendant may appeal immediately despite the absence of a final 
judgment under the collateral final decision rule staying proceedings related to the damage claim pending appeal.'” A 
defendant who unsuccessfully appeals from an order denying a motion to dismiss on qualified immunity may appeal a 
second time from an order denying summary judgment on qualified immunity, again staying proceedings below.'”* Thus 
claims for damages against a defendant who can raise the defense of qualified immunity can take years to come to trial 
even when the defense is unsuccessful. Accordingly you must discuss with clients the advantages and disadvantages of 
suing public officials for damages so that they can make an informed decision on whether the claim is worth pursuing in 
the face of almost certain delay. 


B. QUALIFIED IMMUNITY: EXECUTIVE OFFICIALS 


The U.S. president enjoys absolute immunity from suits for damages arising from his conduct as president.'”” But every 
other executive official from cabinet officials and governors, legislators and judges performing administrative functions, 
to the tens of thousands of public employees exercising state and local authority such as law enforcement officers and 
schoolteachers enjoy only qualified immunity from suit.'’° Drawn from analogous common-law defenses available to 
public officials, qualified immunity protects public officials from personal liability unless their conduct violates then 
clearly established constitutional law. The defense rests upon 


two mutually dependent rationales: (1) the injustice, particularly in the absence of bad faith, of sub- 
jecting to liability an officer who is required, by the legal obligations of his position, to exercise dis- 
cretion; (2) the danger that the threat of such liability would deter his willingness to execute his 
office with the decisiveness and the judgment required by the public good.'” 


Qualified immunity is an affirmative defense. Early cases required a public employee to establish both that he did not 
violate clearly established law and that he acted without malicious intent.'”* Because proof of subjective good faith was 
incompatible with summary judgment, the Supreme Court modified the defense to shield public employees performing 
discretionary government functions “insofar as their conduct does not violate clearly established statutory or constitu- 
tional rights of which a reasonable person would have known?!” Because public employees almost always perform dis- 
cretionary functions, qualified immunity really turns on two issues: (1) the nature of the action in question and (2) 
whether that action violated clearly established law. Although the former question may involve disputed facts, the latter is 
a question of law subject to early resolution. This involves a historical inquiry into whether the law was clearly estab- 
lished when the defendant acted.’ 


173See, e.g., Nixon v. Fitzgerald, 457 U.S. 731, 742-43 (1982). 


174 Behrens v. Pelletier, 516 U.S. 299, 306-8 (1996). 


175 Nixon, 457 U.S. at 749. Immunity is limited to claims arising from conduct within the “outer perimeter” of presidential responsibility and 


does not extend to conduct before the President takes office. Clinton v. Jones, 520 U.S. 681, 693-96 (1997). 


7° Mitchell, 472 U.S. at 520-24 (rejecting absolute immunity for cabinet officers and individuals performing national security investigations); 


Harlow v. Fitzgerald, 457 U.S. 800, 808-13 (1982) (high-ranking presidential aides); Wood v. Strickland, 420 U.S. 308, 322 (1975) (school offi- 
cials); Scheuer v. Rhodes, 416 U.S. 232, 247-49 (1974) (governors, state adjunct generals, national guard officers, and enlisted members and 
presidents of state universities. ). 


Scheuer, 416 U.S. at 240. 
E.g., Wood, 420 U.S. at 322. 
Hope v. Pelzer, 536 U.S. 730, 739 (2002) (quoting Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982)). 
180 
Id. 
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1. Clearly Established Law 


Whether qualified immunity shelters a public employee critically depends on the level of generality at which a court 
determines whether the law is clearly established. In a series of cases the Supreme Court sketched out the approach to be 
taken. Anderson v. Creighton refined the meaning of “clearly established law” in a law enforcement officer’s qualified 
immunity defense against a claim that he conducted a warrantless search without probable cause or exigent circum- 
stances.'*' The plaintiff argued that no officer could reasonably believe that he could conduct an unreasonable search 
since the Fourth Amendment itself clearly established the prohibition against unreasonable searches. The Court, rejecting 
the argument, held that the argument stated the legal inquiry too generally; because probable-cause determinations are 
fact-dependent, the relevant question was “the objective (albeit fact-specific) question whether a reasonable officer could 
have believed Anderson's warrantless search to be lawful, in light of clearly established law and the information the 
searching officers possessed.”'** Although identifying a case in which “the very action in question has previously been 
held unlawful” is not necessary, that “in the light of pre-existing law, the unlawfulness must be apparent” is essential.'*’ 

Because both the Fourth Amendment and qualified immunity incorporate an inquiry into reasonableness, the 
Anderson plaintiff argued that one could not both violate the Fourth Amendment by acting unreasonably and enjoy qual- 
ified immunity for having acted reasonably. The Court rejected that argument. The Court’s reasoning is that each defini- 
tion of reasonableness incorporates a different focus. For example, the Fourth Amendment definition of reasonableness 
includes an officer’s reasonable yet mistaken appraisal of the facts, such as the “severity of the crime at issue, whether the 
suspect poses an immediate threat to the safety of the officers or others, and whether he is actively resisting arrest or 
attempting to evade arrest by flight.”"™* In contrast, reasonableness in the qualified immunity context includes reasonable 
mistakes of law even when all facts are perceived correctly, such as how much force is excessive.'*° 

In the wake of Anderson, the Eleventh Circuit repeatedly held that a plaintiff could defeat qualified immunity only by 
identifying a previous case deciding the same issue on materially similar facts—a standard which virtually converted 
qualified immunity into absolute immunity. Thus, when prison guards punished a member of a chain gang for miscon- 
duct by handcuffing him to a hitching post shirtless with his arms above his shoulders for seven hours in the hot sun 
without food or a bathroom break, the Eleventh Circuit held his Eighth Amendment claim barred by qualified immunity 
because there was no previous case decided on materially similar facts. In Hope v. Pelzer the Supreme Court reversed the 
Eleventh Circuit.'*® The Court said that “[t]his rigid gloss on the qualified immunity standard, though supported by 
Circuit precedent, is not consistent with our cases.”'*’ Rather, the Court held that qualified immunity served to protect 
defendants from liability absent “fair notice” that their conduct was unlawful. The Court noted that it previously held that 
in prosecutions under 18 U.S.C. § 242, the criminal counterpart to Section 1983, due process required only that the 
accused be given fair warning that his conduct was unlawful.'** Furthermore, the Court had on several occasions “upheld 
convictions under § 241 or § 242 despite notable factual distinctions between the precedents relied on and the cases then 
before the Court, so long as the prior decisions gave reasonable warning that the conduct then at issue violated constitu- 
tional rights.”’*” Seeing no reason to require a greater warning in civil litigation, the Court held: 


Although earlier cases involving “fundamentally similar” facts can provide especially strong support 
for a conclusion that the law is clearly established, they are not necessary to such a finding. The same 
is true of cases with “materially similar” facts. Accordingly, pursuant to Lanier, the salient question 
that the Court of Appeals ought to have asked is whether the state of the law in 1995 gave respon- 
dents fair warning that their alleged treatment of Hope was unconstitutional.” 


181 Anderson v, Creighton, 483 U.S. 635 (1987). 


18A, at 641. 
18374, at 640. 
Saucier v. Katz, 533 U.S. 194, 205-6 (2001) (internal citations omitted). 
185 
Id. 
186 
Hope, 536 U.S. at 730. 
Id. at 739. 
United States v. Lanier, 520 U.S. 259 (1997). 
Id. at 269. 
Hope, 536 U.S. at 741. 
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Hope answered the question and concluded that Supreme Court and circuit cases were sufficient to give the required 
fair warning that the use of a hitching post as punishment violated the Eighth Amendment. 

The courts of appeals came to different conclusions respecting the extent to which Hope modified the defense of quali- 
fied immunity. These circuits interpreted Hope liberally to deny qualified immunity even in the absence of cases decided 
on similar facts: 

+ First,” 

* Second,” 

> Third,” 

e Sixth,” and 

- Eighth” 
These circuits interpreted Hope narrowly to grant qualified immunity because of the absence of cases decided on similar 
facts: 

* Fourth,” 

> Fifth,” 

* Seventh,” and 
* Ninth.” 


1! Savard v. Rhode Island, 2003 WL 282421, *1, 8 (1st Cir. 2003) (denying qualified immunity in Fourth Amendment claim based on body cavi- 


ty search); Suboh v. District Attorney's Office of Suffolk District, 298 F.3d 81, 86 (1st Cir. 2002) (denying qualified immunity in due process 
family integrity claim against officer who, based on grandparents claim of parental kidnapping, took custody of child from mother and 
transferred the child to the grandparents who fled with the child to Morocco). 


Loria v. Gorman, 306 F.3d 1271, 1283 (2d Cir. 2002) (denying qualified immunity in Fourth Amendment claim against officer who, respond- 
ing to loud noise complaint, made warrantless entry into home to seize homeowner because noise had abated before arrival and no reason- 
able officer could believe exigent circumstances were present). 


13 Atkinson v. Taylor, 316 E3d 257, 261-66 (3d Cir. 2003) (denying qualified immunity to prison guards who housed prisoner known to have 
severe allergic reactions to cigarette smoke in cell exposing him to environmental tobacco smoke). 


Burchett v. Kiefer, 310 F.3d 937, 942-46 (6th Cir. 2002) (denying qualified immunity in Fourth Amendment claim against police officer who 
detained arrestee in police car for three hours with windows rolled up in 90-degree heat); Bell v. Johnson, 308 F.3d 594, 612-13 (6th Cir. 
2002) (denying qualified immunity in First Amendment claim against prison guard alleged to have seized prisoner’s legal papers and med- 
ical dietary material in retaliation for filing civil lawsuit). 


194 


°° Hawkins v. Holloway, 316 F.3d 777, 788-89 (8th Cir. 2003) (denying qualified immunity in substantive due process claim against sheriff who 


pointed loaded gun at deputies and threatened to shoot them whether as method of discipline or as expression of official frustration). But 
see Hill v. McKinley, 311 F.3d 899, 902-5 (8th Cir. 2002) (granting qualified immunity to deputies who restrained nude violent intoxicated 
female prisoner by spread-eagling her on a restraining board for three and one half hours with her genitals fully exposed since law forbid- 
ding purposeless exposure of genitals in presence of male deputies not clearly established). 

Robles v. Prince George’s County, 302 F.3d 262, 270-71 (4th Cir. 2002), cert. denied, 123 S. Ct. 1634 (2003) (granting qualified immunity to 
police officers from one county who handcuffed pretrial detainee to pole in deserted shopping center in the middle of the night and left him 
there to be picked up by officers from another county to whom he was to be transferred). 

McClendon v. City of Columbia, 305 F.3d 314, 323-33 (5th Cir. 2002), cert. denied, 123 S. Ct. 1355 (2003) (granting qualified immunity in 
state created danger of wrongful death claim under Fourteenth Amendment against police officer who gave gun to confidential informant 
who was known gang member with substantial history of drug involvement to take to meeting with drug dealer; informant used gun to 
murder the dealer); Roe v. Texas Department of Protective and Regulatory Services, 299 F.3d 395, 401-2 (5th Cir. 2002) (granting qualified 
immunity to social worker who conducted a visual search of 6-year-old girl’s labia for evidence of sexual abuse without demonstrable prob- 
able cause or a court order, without parental consent, and in the absence of exigent circumstances). 

White v. City of Markham, 310 F.3d 989, 993-97 (7th Cir. 2002) (granting qualified immunity to police officer who conducted nonjudicial 
eviction of tenants by threatening them with immediate arrest unless they vacated residence owned by landlord). 


196 


197 


198 


1 Estate of Ford v. Ramirez-Palmer, 301 F.3d 1043, 1048-52 (9th Cir. 2002) (granting qualified immunity to warden and guards who knowingly 


double-celled decedent with psychiatrically disturbed inmate with substantial history of violence because when risk of some harm became 
serious risk of substantial harm was unclear from previous cases). 
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The Eleventh Circuit construed Hope liberally 
* to deny qualified immunity” and 


* narrowly to grant qualified immunity.” 


2. The Reasonable Official 


The question of whether a reasonable official should have believed that the conduct in question violated clearly estab- 
lished law is largely a function of whether the law in question was clearly established. In that sense the determination of 
whether the official’s belief was reasonable is redundant; it is reasonable whenever the law is not clearly established. 
However, cases also suggest that the determination of reasonableness takes into account the defendant’s scope of discre- 
tion and responsibilities of the office. The existence of reasonable grounds for the belief formed at the time of the action 
and in light of all the circumstances then present is what affords a basis for qualified immunity. 

In Malley v. Briggs the Court set forth guidelines for the lower court to use in applying this standard to determine 
the existence of qualified immunity.” In Malley the plaintiffs sued the police officer who procured the warrant that led 
to their arrest; they asserted that the warrant application and supporting affidavit failed to establish probable cause.” 
The Court applied a standard of objective reasonableness, holding that “[o]nly where the warrant application is so 
lacking in indicia of probable cause as to render official belief in its existence unreasonable . . . will the shield of 
immunity be lost?*™* 

Given the Court’s expansive interpretation of qualified immunity, you should proceed cautiously when suing a public 
official for damages. Rule 11 requires a prefiling factual investigation; as the next section makes clear, you should allege 
the facts that defeat qualified immunity in detail. Advocates should refrain from suing officials for damages in the 
absence of evidentiary support. 


3. Qualified Immunity, Intentional Discrimination, and Retaliation 


Conventional claims of unlawful discrimination and retaliation rest upon conduct whose legality depends upon the 
motive for rather than the character of the conduct. The Constitution does not prohibit firing public employees, but it 
does prohibit firing them because of their race or in retaliation for protected speech. To avoid summary judgment on the 
underlying constitutional claim, the plaintiff must produce sufficient evidence, usually circumstantial, from which a rea- 
sonable jury can infer that the defendant intentionally discriminated or retaliated; without that evidence, the plaintiff 
cannot establish unconstitutional conduct.” Without unconstitutional conduct, the defendant prevails whether or not 
qualified immunity exists. 


70° Holmes v. Kucynda, 321 E3d 1069, 1077-83 (11th Cir. 2003) (denying qualified immunity to officers who responded to a domestic distur- 


bance complaint, obtained permission to enter an apartment, interviewed the occupant and his nude girlfriend, and, after ascertaining that 
girlfriend was visiting from out of town, arrested her for narcotics possession without probable cause or a warrant when the tenant, search- 
ing for his wallet, opened a drawer containing drugs); Vineyard v. Wilson, 311 F.3d 1340, 1346-55 (11th Cir. 2002) (denying qualified immu- 
nity to sheriff who used pepper spray to quiet a handcuffed, disorderly conduct arrestee who, while seated in back seat of cruiser, yelled 
back at deputy who verbally abused her). 

203 Willingham v. Loughnan, 321 F.3d 1299, 1302 (11th Cir. 2003), petition for cert. filed, 71 USLW 3737 (May 16, 2003) (NO. 02-1694) (the court 
reinstated a grant of qualified immunity after the earlier decision was vacated and remanded for reconsideration in light of Hope to police 
officers who used excessive force in shooting plaintiff four times because no case was decided on materially similar facts; the court stated: 
“The Supreme Court decision in Hope v. Pelzer, 536 U.S. 730 (2002), did not change the preexisting law of the Eleventh Circuit much and 
[d]ecisions of this Court before the Supreme Courts Hope decision demonstrate that the law of the Circuit harmoniously complies with the 
Supreme Court's reminder”); but see Vaughn v. Cox, No. 00-14380, 2003 WL 22025451, at *4-5 (11th Cir. Aug. 29, 2003) (sua sponte vacation 
of earlier decision; holding that police officer was not entitled to qualified immunity because no reasonable officer could have concluded 
that the Fourth Amendment permitted the use of deadly force to seize a fleeing suspect who posed no danger to the officers or others). 


20? Malley v. Briggs, 475 U.S. 335 (1986). 
Id. at 337. 
Id. at 344-45. 


205 See generally Reeves v. Sanderson Plumbing Products Inc., 530 U.S. 133, 141 (2000); McDonnell Douglas Corp. v. Green, 411 U.S. 792, 
804-5 (1973). 
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Qualified immunity is less useful in shielding officials from frivolous claims where the defendant's subjective mental 
state is at issue, such as retaliation and intentional discrimination, because often that matter can be resolved only at trial. 
The question of how to adapt qualified immunity to state-of-mind claims reached the Supreme Court when a prisoner 
alleged that a prison official intentionally misdelivered legal papers in retaliation for the filing of a lawsuit.” The Court 
noted a potentially serious problem: 


Because an official’s state of mind is “easy to allege and hard to disprove,’ insubstantial claims that 
turn on improper intent may be less amenable to summary disposition . . . [and] therefore impli- 
cate[] obvious concerns with the social costs of subjecting public officials to discovery and trial, as 
well as liability for damages.” 


Despite its concern, reasoning that trial courts must address the defense of qualified immunity within the existing 
framework of the rules of civil procedure, the Court rejected the imposition of a heightened clear and convincing eviden- 
tiary burden in claims against public officials. 


4. Qualified Immunity Practice and Procedure 


Qualified immunity protects public officials from the burden of litigation as well as from judgments.” Therefore the 
issue should be resolved early and, when possible, before discovery.” Given that defendants are virtually certain to raise 
qualified immunity, you must anticipate it in drafting the complaint. The Supreme Court never requires plaintiffs to plead 
with particularity in Section 1983 litigation.’' A majority of circuits reject a heightened pleading standard.”’' However, 
some continue to insist upon fact-specific pleading in Section 1983 damage claims.”'* However, Crawford-El authorizes 
district courts to require plaintiffs to “put forward specific, nonconclusory factual allegations” by either granting a motion 
for more definite statement under Federal Rule of Civil Procedure 12(e) or by ordering a reply to the answer under 
Federal Rule of Civil Procedure 7(a).’'’ Should the defendant raise the defense of qualified immunity, the court must rule 
before permitting discovery and decide whether the specific allegations show a violation of clearly established law.”"* 
Should the court deny summary judgment, the defendant is entitled to an immediate interlocutory appeal and, should he 
take one, a stay of further proceedings in the district court pending adjudication of the appeal.’!* Thus the defense of 
qualified immunity immediately tests whether the plaintiff alleged facts sufficient to establish that a reasonable officer 
would have believed the conduct in question to have been unlawful under clearly established law. 

If the plaintiff alleges specific facts showing a violation of clearly established law, but the defendant accompanies a 
summary judgment motion with affidavits contesting plaintiff’s factual allegations and supporting qualified immunity, 


°° Crawford-El v. Britton, 523 U.S. 574 (1998). 


Id. at 584-85. Harlow v. Fitzgerald, 457 U.S. 800 (1982), previously held the defense to be available to claims of unlawful retaliation, but its 
specific holding was only that immunity sheltered an employee unless he violated clearly established law irrespective of his state of mind: 
“Thus, although evidence of improper motive is irrelevant on the issue of qualified immunity, it may be an essential component of the 
plaintiff ’s affirmative case.’ Crawford-El v. Britton, 523 U.S. at 589. 

Harlow, 457 U.S. at 817. 

Anderson, 483 U.S. at 646 n.6. 

719 See Leatherman v. Tarrant County Narcotics and Intelligence Coordination Unit, 507 U.S. 163, 168 (1993) (reserving question in context of 
qualified immunity). 

Galbraith v. County of Santa Clara, 307 F.3d 1119, 1225-26 (9th Cir. 2002); Goad v. Mitchell, 297 E3d 497, 502-3 (6th Cir. 2002) (“We con- 
clude that the Supreme Court’s decision in Crawford-El invalidates the heightened pleading requirement that we enunciated in Veney”) 
(overruling Veney v. Hogan, 70 F.3d 917 (6th Cir. 1995)); Trulock v. Freeh, 275 E3d 391, 405 (4th Cir. 2001) (“there is no heightened pleading 
standard in qualified immunity cases”); Currier v. Doran, 242 F.3d 905, 916 (10th Cir.), cert. denied, 534 U.S. 1019 (2001) (“We conclude that 
this court’s heightened pleading requirement cannot survive Crawford-El””); Harbury v. Deutch, 233 F.3d 596, 610 (D.C. Cir. 2000), revd on 
other grounds sub nom. Christopher v. Harbury, 536 U.S. 403 (2002) (“plaintiffs making constitutional claims based on improper motive 
need not meet any special heightened pleading standard”); Nance v. Vieregge, 147 F.3d 589, 590 (7th Cir. 1998) (“Civil rights complaints are 
not held to a higher standard than complaints in other civil litigation”). 

See, e.g., Gonzales v. Reno, 325 F.3d 1228, 1235 (11th Cir. 2003); Judge v. City of Lowell, 160 F.3d 67, 73 (1st Cir.1998). The First Circuit has not 
always followed Judge; see Torres-Viera v. Laboy-Alvarado, 311 F.3d 105, 108 (1st Cir. 2002) (while plaintiffs are not held to higher pleading 
standards in Section 1983 actions, they must plead enough for a necessary inference to be reasonably drawn) (citations omitted). 
Crawford-El, 523 U.S. at 598. 

2474 


21374. Johnson v. Jones, 515 U.S. 304, 313 (1995). 


207 


208 


209 


211 


212 


213 


Sargent Shriver National Center on Poverty Law 


CHAPTER 8 Limitations on Relief 


then discovery is proper.’'® Should the court again deny summary judgment following discovery, the defendant may take 
a second interlocutory appeal.” If the defendant does not seek summary judgment, or if the district court denies the 
motion(s), the plaintiff may finally undertake full discovery. 


Ill. Damage Claims Against Cities and Counties Under Section 1983 


Most Section 1983 claims involve suits against government employees who violate the Constitution, statutes, or their 
employer's own stated policies. 


A. THE CUSTOM, POLICY, OR PRACTICE REQUIREMENT 


These employee actions cannot be imputed to the agency, and do not give rise to agency liability under Section 1983 
because a city, county or similar governmental agency is liable only for a deprivation of federal rights caused by its own 
“custom, policy or practice”! Monell establishes the principle that government should be liable only for actions for 
which it is directly responsible; Monell stakes out the parameters of this exception to the common-law rule that govern- 
ment should be immune from suit. 


1. No Governmental “Respondeat Superior” Liability 


That the state actor is a government employee acting within the scope of the state actor’s employment does not make the 
government liable for all actions of the employee. Monell clearly rejects respondeat superior liability for government agen- 
cies; Monell’s reasoning is that “the touchstone of § 1983 action against a government body is an allegation that official 
policy is responsible for a deprivation”?! Monell further holds that a governmental “strict liability” rule would run 
counter to the statutory intent that only when official policy is the culprit may the agency be held accountable. Hence the 
government entity—as opposed to the individual government employee or agent—is liable only for its employee’s or 
agent’s acts which stem from a “custom, policy or practice” of the entity, and not from an individual aberration or isolated 
act, even one committed “under color of law?” 

This is generally not an issue when the deprivation of federal rights results from enforcement of a regulation or policy 
formally adopted by the agency. The problems arise when the source of the policy, or the authority under which it is 
enforced, is uncertain. 


2. Establishing a “Custom, Policy, or Practice” in the Absence of Written 
Guidelines or Repeated Acts 


Under Section 1983, an unwritten “standard operating procedure” can amount to a “custom, policy, or practice” if carried 
out with the acquiescence of the agency heads.” Thus, in Jett v. Dallas Independent School District, involving an alleged 
unwritten custom of racial discrimination, the plaintiff could establish such a policy or practice only by proving that 
agency policymakers “caused the deprivation of rights at issue by ... acquiescence in a long-standing practice or 

custom ....”””* Under this rule, for example, a housing authority’s custom of permitting friends of its employees to 
leapfrog the waiting list for vacant units may be actionable under Section 1983 if shown to be so blatant that one can 
infer that the agency had no objection to it. 

To establish a “policy or practice” in the absence of a formal agency rule or guideline most often requires proof of 
repeated incidents suggesting a pattern or practice: “[T]he scope of § 1983 liability does not permit such liability to be 
imposed merely on evidence of the wrongful action of a single city employee not authorized to make city policy?” 
Despite the categorical language, this is not always the case. 


"16 Crawford-El, 523 US. at 598-99, 


Pelletier, 516 U.S. at 306-7. The defendant may not appeal if the sole reason for denying summary judgment is his failure to show the 
absence of a genuine issue of material fact respecting whether certain conduct occurred rather than whether the conduct violated clearly 
established law. Johnson, 515 U.S. at 316. 


Monell v. New York City Department of Social Services, 436 U.S. 658, 690-91, 692 (1978). 
Id. at 690. 


The policy or practice, however, must be that of the entity sued. If the local agency is carrying out a state policy which results in a depriva- 
tion, the local entity may escape official liability. See, e.g., Surplus Store and Exchange v. City of Delphi, 928 F.2d 788 (7th Cir. 1991). 


Jett v. Dallas Independent School District, 491 U.S. 701 (1989). 
Id. at 737. 
2 Oklahoma City v. Tuttle, 471 U.S. 808, 833 (1985) (Brennan, J., concurring). 
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A single decision made by the “final policy-making authority,’ such as the governing body of an agency or one having 
the power to decide finally on its behalf, can constitute a “policy” under Section 1983 since “[t]he ‘official policy’ require- 
ment was intended to distinguish acts of the municipality from acts of employees of the municipality, and thereby make 
clear that municipal liability is limited to action for which the municipality is actually responsible?” 

Other cases similarly hold that a decision made by the authority to whom the power to decide is delegated by a govern- 
ing body is also “policy?” State law determines whether a particular person or entity is the “final policy-making author- 
ity?” As a practical matter, this rule means that a particular policy or practice adopted by a midlevel supervisor in the 
agency does not make the agency liable if the policy or practice results in the deprivation of federal rights. Similarly a 
routine established by a General Assistance unit supervisor or a Section 8 chief housing inspector does not, absent evi- 
dence of knowing acquiescence by the highest levels of the agency, constitute a custom, policy, or practice sufficient to 
hold the agency liable. 


B. LIABILITY FOR INADEQUATE TRAINING 

Often, however, the problem is not the “policy” of the agency but the agency employees’ ignorance of the policy. In some 
circumstances the agency’s failure to train its employees to comply with agency policy can lead to liability if, as a result of 
employee ignorance or inadequate training, a plaintiff is deprived of federal rights. 

For example, the Supreme Court ruled that the failure to train police officers adequately to identify injured prisoners or 
those with serious medical conditions or mental impairments could result in the deprivation of the prisoner’s Fourteenth 
Amendment liberty interest in receiving adequate treatment while incarcerated. In City of Canton v. Harris the Court 
wrote that inadequate training could give rise to liability if 


in light of the duties assigned to specific officers or employees the need for more or different training 
is so obvious, and the inadequacy so likely to result in the violation of constitutional rights, that the 
policy-makers can reasonably be said to have been deliberately indifferent to the need.” 


While this issue most often arises in the context of damage suits involving incarceration, inadequate training is also 
relevant to the average legal services practice which routinely encounters chronic problems related to the curable inept- 
ness of social services or housing authority employees. For instance, payment of aid pending an administrative appeal 
may be the formally adopted policy of the agency. An aggrieved party may be able to attack the chronic failure of agency 
employees to perfect “aid paid pending” by asserting that the agency is deliberately indifferent to the consequences of 
inadequately training its staff. The result of this inadequacy, after all, is the temporary deprivation of benefits—a proper- 
ty interest—from those entitled to receive them.”* The pervasiveness of incidents of this type suggests a de facto “cus- 
tom or policy” which systematically results in the deprivation of due process. An injured party should accordingly be able 
to shoehorn the party’s claim into the parameters set by City of Canton.” 


224 


See Pembaur v. City of Cincinnati, 475 U.S. 469, 480 (1986) (plurality opinion holding that a prosecutor who, having the power to do so, 
authorizes a forcible entry in violation of the Fourth Amendment creates a “policy”), citing as examples of the principle, Owen v. City of 
Independence, 445 U.S. 622 (1980) (firing by city counsel allegedly without due process); City of Newport v. Fact Concerts, 453 U.S. 247 
(1981) (cancellation of jazz concert by city council, in violation of First Amendment, because rock group was booked). 

?25See Monell, 436 U.S. at 660-61, which involved a policy which required pregnant teachers to take unpaid leaves without affording teachers 
due process. 

Thus, in City of St. Louis v. Prapotnik, 485 U.S. 112 (1988) (plurality opinion), the delegation of power to a lower official did not make the 
official a “policymaker” if final authority still lay elsewhere. In Jett, a school principal was found not necessarily to be the final decision 
maker as to render the district responsible for alleged racial discrimination. Moreover, inaction on the part of the “final policymaker” in the 
face of decisions made by subordinates has been found to be an insufficient delegation of decision-making authority. Gillette v. Delaware, 
979 F.2d 1342, 1348 (9th Cir. 1992). This situation, involving acquiescence to decisions made by subordinates, can be distinguished from 


those involving inaction at all levels, which can constitute “policy” 
City of Canton v. Harris, 489 U.S. 378, 390 (1989). 


728 The advocate should be aware, however, that where a deprivation of property without procedural due process is alleged, other procedural 
hurdles can arise. In essence, to overcome the rule that a tort suit couched as a deprivation of due process is not actionable under Section 
1983, the plaintiff must show that her injuries evidence a systemic problem which could have been avoided had procedural safeguards been 
in place. Compare Parratt v. Taylor, 451 U.S. 527 (1981), with Zimermon v. Burch, 494 U.S. 113 (1990). 


City of Canton, 489 U.S. at 396-97. In her concurring opinion, Justice O'Connor wrote that a plaintiff must prove the need for training in one 
of two ways. “First, a municipality could fail to train its employees concerning a clear constitutional duty implicated in recurrent situations 
that a particular employee is certain to face .... Second, . . . municipal liability for failure to train may be proper where it can be shown that 
policy-makers were aware of, and acquiesced in, a pattern of constitutional violations involving the exercise of police discretion. In such 


227 


229 


Sargent Shriver National Center on Poverty Law 


CHAPTER 8 Limitations on Relief 


Such a claim is not far-fetched even if brought outside the prison context. In Davis v. Monroe County Board of 
Education the Court applied the “deliberate indifference” standard to a gender discrimination claim under Title IX of the 
Civil Rights Act; it held that a primary or secondary school student could find a school district liable for student-on-stu- 
dent sexual harassment which continued as a result of the district’s refusal to address the issue despite notice of the 
persistent problem.” 


C. GOOD-FAITH DEFENSES AND THE QUESTION OF PUNITIVE DAMAGES 


To what extent can a municipality escape liability on the ground that its officials acted in “good faith”? In Owen v. City of 
Independence the Supreme Court rejected a claim that an agency—as opposed to an agency employee sued in the 
employee’s individual capacity—could claim qualified immunity based on the good faith of its officials.”*' Owen involved 
the firing of a police chief without notice of the reasons for this action, or a hearing, allegedly in violation of due process. 
The claim was initially dismissed on the ground that, since the applicability of due process in these circumstances was 
still “unclear” at the time, and because any government employee defendants sued in their personal capacity would have 
been entitled to claim qualified immunity, the same should apply to the city. The Court, however, ruled that granting a 
qualified or good-faith immunity to a municipality was not compatible with Section 1983’s fundamental purpose of rem- 
edying violations of federal rights. 

The Court’s reasoning is that the danger of intimidation or inhibition—lurking when an individual employee has to act 
under threat of possible suit—is not present when a municipality or government agency is sued because these entities 
can act only through their employees or agents. Hence granting immunities to government, or to government agents sued 
in their official capacity for actions resulting from the agency’s custom, policy, or practice, would only undercut govern- 
ment’s incentive to conform their operational procedures to federal law or to control its employees.” For this reason, in 
an official capacity suit, damages may be awarded against a government agency for actions causing the deprivation of 
plaintiff’s rights even if these actions were “objectively reasonable.” In the Court’s words: 


By creating an express federal remedy, Congress sought to “enforce provisions of the Fourteenth 
Amendment against those who carry a badge of authority of a State and represent it in some capaci- 
ty, whether they act in accordance with their authority or misuse it How “uniquely amiss” it would 
be, therefore, if the government itself ... were permitted to disavow liability for the injury it has 
begotten. ... Moreover, § 1983 was intended not only to provide compensation to the victims of past 
abuses, but to serve as a deterrent against future constitutional deprivations, as well. ... The knowl- 
edge that a municipality will be liable for all of its injurious conduct, whether committed in good 
faith or not, should create an incentive for officials who may harbor doubts about the lawfulness of 
their intended actions to err on the side of protecting citizens’ constitutional rights.” 


In short, if the employee is sued in the employee’s official capacity and the actions at issue are the result of a custom, 
policy, or practice, this rule effectively creates a “strict liability” standard for the government employer. 

By contrast, governmental defendants are immune from a claim of punitive damages. Punitive damages are available 
in a Section 1983 action against an individual defendant on a showing of subjective ill will or malice.”** However, since 
government—already lacking immunity from awards of actual damages—should not be punished for the actions of 


cases, the need for training may not be obvious from the outset, but a pattern of constitutional violations could put the municipality on 
notice that its officers confront the particular situation on a regular basis, and that they often react in a manner contrary to constitutional 
requirements.” In Bryan County v. Brown, 520 U.S. 397 (1997), Justice O’Connor’s majority opinion reiterated that liability could not be 
based on a single incident without effectively undermining the Monell rule barring governmental respondeat superior liability. Several courts 
of appeal, in part based on the City of Canton analysis, found that an agency’s failure to address a problem was a “policy” actionable under 
Section 1983. Thus, in Oviatt v. Pearce, 954 F.2d 1470, 1477 (9th Cir. 1992), involving the 114-day detention of a prisoner because the sheriff 
somehow lost his file, liability was based on the failure to have adequate safeguards to avoid the situation. See also Rivas v. Freeman, 940 F.2d 
1491, 1495 (11th Cir. 1991); Bigford v. Taylor, 834 F.2d 1213, 1222 (5th Cir. 1988); Ezekwo v. New York City Health and Hospital Corp., 940 F.2d 
775, 784 (2d Cir. 1991) (“standardless grant of authority” or “essentially unrestricted” discretion as “policies” actionable under Section 
1983). 


Davis v. Monroe County Board of Education, 526 U.S. 629 (1999). 

Owen v. City of Independence, 445 U.S. 622 (1980). 

Id. at 655-56. 

Id. at 651-52, quoting Monroe v. Pape, 365 U.S. 167, 172 (1961) (other citations omitted). 
Smith v. Wade, 461 U.S. 30 (1983). 
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rogue employees, punitive damages may not be awarded against a government agency or municipality. In Newport v. Fact 
Concerts Inc. the Court stated: 


Punitive damages ... are not intended to compensate the injured party, but rather to punish the tort- 
feasor whose wrongful action was intentional or malicious, and to deter him and others from similar 
extreme conduct .... Regarding retribution, ... an award of punitive damages against a municipality 
“punishes” only the taxpayers, who took no part in the commission of the tort... .””° 


The Court reasoned that an award of punitive damages would not clearly deter municipal officials who would not 
themselves pay the award; neither were punitive damages clearly the most effective method for correcting or deterring 
similar violations of federal law.” 


D. MUNICIPAL LIABILITY FOR EMPLOYEES SUED IN OFFICIAL CAPACITIES 


Generally a governmental agency can act only through its employees. If not acting as a renegade in violation of agency 
policy, these employees are merely implementing the entity’s custom, policy, and practice. If the result of these actions is 
a deprivation of federal rights, both the employee and the agency may be sued. As reviewed earlier in this chapter, while 
an employee may be able to invoke qualified immunity so long as the contours of the federal right were not clearly 
established, the governmental employer has no such defense.”” Even if the entity is being sued as a result of custom, 
policy, or practice, tactical reasons or pleading rules may require that the individual employee be named as the defen- 
dant, and not the agency itself. For example, a claim for an injunction might name the head of the agency as a defendant 
in order to hold the agency head or the agency head’s successor responsible for future compliance with a court order. 
Nevertheless, as a practical matter, so long as the employee is sued in the employee’s official capacity, the action lies 
against the governmental agency. To avoid confusion, contrasting “personal capacity” liability with that based on “official 
capacity” may be useful. 

A government employee may be sued in either, or both, the employee’s personal or official capacity. The distinction 
between the personal or official capacity hinges on the person whom or the entity that the plaintiff is ultimately holding 
responsible: “Personal-capacity suits seek to impose personal liability upon a government official for actions he takes 
under color of state law. . . . Official capacity suits, in contrast, ‘generally represent only another way of pleading an action 
against an entity of which an officer is an agent:””** Furthermore, “the phrase ‘acting in their official capacities’ is best 
understood as a reference to the capacity in which the state officer is sued, not the capacity in which the officer inflicts 
the alleged injury?” For example, in Hafer v. Melo, involving a state official who fired state employees because of their 
political affiliations after the official took over a state agency, the actions of the new head of the agency were “quintessen- 
tially official.” Nevertheless, after plaintiffs’ original “official capacity” claim had been dismissed on the ground that any 
award of damages would of necessity have been paid by the state and hence contrary to the Eleventh Amendment, the 
Supreme Court allowed the official to be sued also in her personal capacity.”*° 

In “official capacity” suits, the government agency must comply with the injunction or pay the damage award. In “per- 
sonal capacity” suits, the employee is liable, although agency indemnification is the usual practice. However, that the offi- 
cial was on the job when the official deprived the plaintiff of federal rights does not shield the government agent from 
personal liability and convert the action into an “official capacity” suit. A welfare caseworker who unilaterally discontin- 
ues the benefits of a food stamp recipient without the authority of agency regulations is an employee who discontinues a 
recipient without the authority of agency regulations and is acting on his own, in his “personal capacity,’ and not in his 
official capacity. By the same token, an employee who discontinues a recipient by implementing a state regulation may 
theoretically be sued in his official capacity as well as personal capacity, although suing the agency or the head of the 
agency or both would be better practice. This would be particularly so if prospective equitable relief were sought. 


2 Newport v. Fact Concerts Inc., 453 U.S. 247, 266-67 (1981). 
261d. at 268-69. 


*7IF the governing law was “clearly established” the plaintiff would theoretically be entitled to damages from the employee since the employee 
would not have qualified immunity. However, suing the employee in her personal capacity seems pointless since (1) her employer is the 
“deep pocket” and (2) additional damages, such as punitives, could not be obtained from the employee because the fact that she was follow- 
ing agency rules probably undermines a claim that the employee possessed the requisite malice or ill will. 

Kentucky v. Graham, 473 U.S. 159, 165-66 (1985), quoting Monell, 436 U.S. at 690 n.55. 

Hafer v. Melo, 502 U.S. 21, at 26. 

Id. at 26. 
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This chapter addresses issues related to the recovery of relief in federal litigation. Section I of this chapter discusses the 
general rules governing the recovery of compensatory and punitive damages; it focuses primarily on litigation under 42 
U.S.C. § 1983. Because the law governing proof of damages under Section 1983 closely parallels proof of damages in 
common-law tort actions, no attempt is made to repeat the suggestions of many commonly available sources on how to 
prove damages of a particular type. 

Generalizations about injunctive relief are more difficult; the scope and nature of injunctive relief typically are func- 
tions of the underlying substantive law and the scope of the violation of that law. Because many claims for injunctive 
relief are resolved by settlement, Section II focuses on issues that arise in the context of negotiating settlements and con- 
sent decrees and discusses in some detail the kinds of provisions that should be included in those agreements. These 
same factors should be considered when drafting a proposed final judgment submitted when a claim for injunctive relief 
proceeds to trial. 

Section III discusses declaratory relief and the ways that it can be used to obtain relief that has an impact beyond the 
specific needs of the individual plaintiffs. This is a form of relief that is useful in a wide variety of contexts but is espe- 
cially important in cases which cannot be brought as class actions. 

Section IV reviews the well-developed body of law governing the award of attorney fees in federal litigation. 

Chapter 6 of this MANuAL discusses the ethical problems that arise when a defendant conditions settlement of a 
fee-shifting claim on a waiver of fees. This chapter focuses on the calculation of fee awards, the propriety of contingency 
fee enhancements, and fee awards under the Equal Access to Justice Act.' This chapter also suggests ways of preparing an 
effective fee petition. 


I. Damages 


Given the reluctance of the private bar to represent poor clients, public interest lawyers surprisingly do not bring more 
litigation seeking compensatory and punitive damages. Chapters 5 and 8 of this MANuAL address the circumstances in 
which a claim for damages may lie under 42 U.S.C. § 1983 and the defenses to such a claim. This section reviews the law 
governing the recovery of compensatory and punitive damages. Although the focus here is on Section 1983 claims for 
damages, the rules applicable to those claims are typical of most compensatory and punitive damage litigation. There are, 
however, specific federal statutes such as 

- the Truth in Lending Act,” 

+ the Fair Labor Standards Act,’ and 

* the Migrant and Seasonal Agricultural Worker Protection Act’ 

that authorize more limited damage claims for violation of their substantive provisions. Those statutes often limit the 
injuries for which compensatory damages are available or provide for the recovery of liquidated damages in lieu of or in 
addition to statutorily authorized compensatory damages.’ The key point to remember is to check the specific act under 
which you are suing to see if it contains any special damage provisions. 


"Equal Access to Justice Act, 28 U.S.C. § 2412. 

“Truth in Lending Act, 15 U.S.C. §§ 1601-1667f. 

>Fair Labor Standards Act, 29 U.S.C. § 214. 

“Migrant and Seasonal Agricultural Worker Protection Act, 29 U.S.C. §§ 1802, 1813, 1816, 1851. 


`The Fair Labor Standards Act limits compensatory damages to unpaid minimum wages and overtime, excluding consequential damages; 
however, the Act authorizes liquidated damages equal to double the unpaid minimum wages and overtime unless an employer establishes that 
it acted in good faith and with a reasonable basis for believing that its conduct was lawful. See 29 U.S.C. §§ 216(b), 260. The Truth in Lending 
Act authorizes in finance charge cases damages equal to double the finance charge, with a minimum recovery of $100 and a maximum recov- 
ery of $1,000 and any actual damages. See 15 U.S.C. § 1640(a) (different standards and limits apply to other transactions or class actions). 
Neither statute authorizes an award of punitive damages. 


FEDERAL PRACTICE MANUAL FOR LEGAL AID ATTORNEYS 


215 


216 


CHAPTER 9 Relief 


A. COMPENSATORY DAMAGES 
The U.S. Supreme Court set out the law governing the recovery of compensatory damages under 42 U.S.C. § 1983 in 
* Carey v. Piphus’ and 


+ Memphis Community School District v. Stachura.” 


In Carey a principal who observed students passing marijuana cigarettes back and forth suspended the students for 
twenty days without a hearing, in violation of their right to procedural due process. The students sued for damages but 
offered no evidence of emotional distress or other injury resulting from the suspension that would have been avoided had 
a hearing been granted before suspension. Rather, drawing an analogy to defamation law, they argued that they were enti- 
tled to substantial presumed general damages for the denial of the right to due process independent of any proved injury. 

The Court rejected the claim for presumed general damages for deprivation of procedural due process and allowed a 
plaintiff to recover actual damages only if the plaintiff produced evidence of injury. As such, reasoning that the students 
would have been suspended even after a Goss v. Lopez hearing, the Court held that proof that the suspension was justi- 
fied would defeat recovery of damages for loss of educational services.’ However, because the right to due process is 
independent of the merits of the suspension, the Court allowed the students to recover nominal damages even where 
the suspension was justified. 

Although the Court rejected presumed general damages in Carey, it held that mental and emotional distress were com- 
pensable injuries under Section 1983. Carey simply established that a plaintiff seeking recovery for mental and emotional 
distress must offer proof of those injuries. The Court noted as follows: “Although essentially subjective, genuine injury in 
this respect may be evidenced by one’s conduct and observed by others. Juries must be guided by appropriate instruc- 
tions, and an award of damages must be supported by competent evidence concerning the injury.” 

Carey v. Piphus holds that recovery of damages for a denial of due process should be governed by principles of com- 
pensation derived from the common law of torts. Carey authorizes the recovery of damages for any proven injury proxi- 
mately caused by the wrongful conduct of a defendant. In the absence of such proof, a plaintiff is still entitled to nominal 
damages and potentially an award of fees."” 

In Memphis Community School District v. Stachura a teacher who was suspended with pay for showing seventh-grade 
students pictures of his pregnant wife and two films concerning human growth and sexuality sued for damages under 
Section 1983; he claimed that his suspension denied him both liberty and property without due process of law and vio- 
lated his First Amendment right to academic freedom. The district court instructed that, if the jury found for the teacher, 
the jury should consider any lost earnings, loss of earning capacity out-of-pocket expenses, and any mental anguish or 
emotional distress that the plaintiff might have suffered as a result of the conduct by the defendants depriving him of 
his civil rights." 

The district court also instructed the jury to award damages based on the value or importance of the constitutional 
rights that were violated and to consider that the “precise value you place upon any constitutional right which you find 
was denied to plaintiff is within your discretion” and the “importance of the right in our system of Government, the role 
which this right has played in the history of our Republic and the significance of the right in the context of the activities 
which the plaintiff was engaged in’? The jury found for the teacher and awarded a total of $275,000 in compensatory 
damages and $46,000 in punitive damages. 

The Supreme Court, however, held in Stachura that the instruction authorizing the jury to award damages based upon 
the value of the right at issue was erroneous. The Court reiterated that Section 1983 created a “species of tort liability?” 
Carey v. Piphus, 435 U.S. 247 (1977). 

7 Memphis Community School District v. Stachura, 477 U.S. 299 (1986). 

“In Goss v. Lopez, 419 U.S. 565 (1977), the Supreme Court established the general rule that students who are subject to a short-term suspension 
are entitled to due process protection. 

Carey, 435 U.S. at 264 n.20. There are limits on a jury’s discretion in awarding damages for emotional distress. A “compensatory damages 
award [for emotional distress] must bear a reasonable relationship to actual injury sustained; it may not be punitive in nature.” Cygnar v. City 
of Chicago, 865 F.2d 827, 848 (7th Cir. 1989). 


"In Carey the Court specifically cited the plaintiff's entitlement to fees under 42 U.S.C. § 1988 as a “by no means inconsequential” deterrent to 
unconstitutional conduct. Carey, 435 U.S. at 257, n.11. However, in Farrar v. Hobby, 506 U.S. 103 (1992), the Court, while holding that a nomi- 
nal damage award made the plaintiff a “prevailing party” for purposes of attorney fees, nonetheless allowed fees to be denied on the basis of 
limited success. See Section IV infra for a further discussion of the Farrar decision. 


1 Stachura, 477 U.S. at 302. 
12 Td, at 303. 
D Td, at 305-6. 


Sargent Shriver National Center on Poverty Law 


CHAPTER 9 Relief 


Section 1983 authorizes compensatory damages not only for “out-of-pocket loss and other monetary harms, but also 
such injuries as impairment of reputation . . . personal humiliation, and mental anguish and suffering.”'* Nevertheless the 
“value of rights” instruction was flawed because it caused the jury to focus “not on compensation for provable injury, but 
on the jury’s subjective perception of the importance of constitutional rights as an abstract matter”! 

Stachura simply requires that any claim for damages under Section 1983 be supported by evidence of injury. Rather 
than rely on the abstract value of a constitutional right, plaintiffs must produce evidence that the loss of the right caused 
emotional distress, anguish, or humiliation. Thus proof of damages in Section 1983 litigation is analogous to proof of 
damages in a common-law tort action—to be compensated plaintiffs must prove out-of-pocket expenses, such as loss of 
wages or future earning capacity, medical expenses, property damages, and the like. Compensable damages may include 
distress, humiliation, personal indignity as well as loss of reputation or status, provided that evidence is adduced to 
establish the extent and duration of these injuries. 

Neither Carey nor Stachura flatly rules out presumed general damages in Section 1983 litigation. However, in both 
cases the Supreme Court stated that presumed damages would be proper only when the nature of the right was such that 
proof of injury resulting from its deprivation would be unusually difficult to adduce. The only right that the Court identi- 
fies as falling within that category is the right to vote.'° 

The message from Stachura is that plaintiff’s attorney must think like a tort lawyer when proving damages under 
Section 1983. The attorney must allow the jury to see a case through the client’s eyes and present detailed testimony from 
the client, the client’s family, coworkers and friends, and any professionals whom the client may have consulted to docu- 
ment emotional distress, humiliation, or pain and suffering. Rather than focus on the abstract value or the historical 
importance of a right, plaintiff’s attorney must show the importance of the right within the client’s life by showing the 
injuries caused by its loss. This can be done by demonstrating the impact of the injury on family associations, on the 
ability to live in dignified surroundings, and on the prospect of holding a job or pursuing an education. Injury is a per- 
sonal experience and must be shown through the specific effect that the violation has on the specific client. 

The common-law doctrine of avoidable consequences, sometimes referred to as the duty to mitigate, applies in all 
damages litigation; a client may not recover for damages reasonably avoidable under the circumstances through mitiga- 
tion. Thus a fired plaintiff must look with reasonable diligence for other substantially comparable work and must accept 
such employment pending the outcome of litigation.'” The defendant bears the burden of establishing a breach of the 
duty to mitigate.’* 

Whether the collateral source rule, which precludes reduction of the plaintiff’s recovery due to receiving payments 
from a third party, applies in Section 1983 damage actions is not yet clearly established. Some courts hold that it does.’” 
Others hold that its application is discretionary.” Examples of common collateral source payments are insurance pro- 
ceeds, unemployment benefits, workers’ compensation awards, social security benefits, and other public assistance bene- 
fits. Defendants routinely argue that receiving such benefits without a corresponding offset in the damages awarded 
would result in a windfall to the plaintiff. However, the rationale for the rule is that the wrongdoer should not profit from 
benefits that the plaintiff receives from a third party. In any case where collateral source payments are in issue, you 
should argue strenuously that the rule applies, and the defendant’s liability may not be reduced because of them. 


‘41d. at 307 (internal citations omitted). 


1574, at 308. See also Silor v. Romero, 868 F.2d 1419 (5th Cir. 1989), which held that the giving of a similar instruction was plain error, entitling 
the defendant to a new trial even if no objection was made below. 

16 Stachura, 477 U.S. at 311 n.14; Carey, 435 U.S. at 265 n.22. 

"Title VII litigation has generated much case law relating to mitigation. A victim breaches the duty to mitigate only by refusing a job substan- 
tially equal to the job from which the victim was fired or for which the victim was not hired. See Ford Motor Co. v. Equal Employment 
Opportunity Commission, 458 U.S. 219 (1982). A victim is required to seek work in another field only after the unavailability of work in the 
victim's chosen field is apparent. See Walters v. City of Atlanta, 803 F.2d 1135 (11th Cir. 1986). Attending trade school after diligently but 
unsuccessfully seeking work does not breach the duty to mitigate (Smith v. American Service Co. of Atlanta, 796 F.2d 1430 (11th Cir. 1986)), 
but giving up the search for a job to enroll in law school does. Miller v. Marsh, 766 F.2d 490 (11th Cir. 1985). 

"smith, 796 F.2d at 1431. 


Perry v. Larson, 794 F.2d 279, 286 (7th Cir. 1986); Starrett v. Wadley, 876 F.2d 808, 823 (10th Cir. 1989); Rasimas v. Michigan Department 
of Mental Health, 714 F.2d 614, 627-28 & n.13 (6th Cir. 1983) (Title VII). Although rendered in a different context, National Labor Relations 
Board v. Gullett Gin Co., 340 U.S. 361, 363-65 (1951), is strong authority in support of application of the collateral source rule to 
Section 1983 actions. 


°° Matherne v. Wilson, 851 F. 2d 752, 762 (5th Cir. 1988); Daniel v. Loveridge, 32E3d 1472, 1477 & n. 4 (10th Cir. 1994) (Title VII claim). 
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Because many of low-income clients receive need-based public assistance benefits, you should check the specific pro- 
gram rules governing the receipt of damage awards and their treatment. Many cash assistance programs continue to 
include a lump-sum rule patterned after the rule in the now-repealed Aid to Families with Dependent Children pro- 
gram.” Others have transfer-of-assets or other rules that must be considered when a client is about to receive a damage 
award.” You must be aware of the rules that may apply to your client’s receiving a damage award well before it is received. 
Only by doing so can you structure your client’s recovery, including the timing and manner in which the award is paid, to 
maximize the ultimate benefit. Failing to engage in such planning has been held to constitute malpractice.” 


B. PUNITIVE DAMAGES 


In Smith v. Wade the Supreme Court held that Section 1983 authorizes the award of punitive damages against state or 
local officials in their individual capacity” The Court refers to officials conduct that is malicious, intentional, or reckless- 
ly or callously indifferent to protected rights.” The determination of whether to award punitive damages once a showing 
of malicious or recklessly indifferent conduct is made rests within the discretion of the jury or judge (in a jury-waived 
case). When jury instructions properly require the plaintiff to prove reckless or callously indifferent conduct, they need 
not at the same time require a finding of “outrageous” or “extraordinary” conduct.” 

Courts repeatedly upheld punitive damage awards against public officials for 
e racially discriminatory employment practices,” 
* police brutality,” and 
* unlawful searches and seizures.”° 


They repeatedly upheld awards for prisoner mistreatment, *' including 

+ deliberate indifference to medical needs,” 

* violations of the right to procedural due process,” and 

* violations of First Amendment rights.™* 

Punitive damages may be awarded even when the plaintiff suffers only nominal damages from a deprivation of 

federal rights.” However, if a punitive damage award is “grossly excessive” in relationship to the state’s legitimate interest 
in punishing and deterring unlawful conduct, it runs afoul of substantive due process and may be reduced or 

reversed on appeal. 


*! See Lukhard v. Reed, 481 U.S. 368 (1987), for a description of the Aid to Families with Dependent Children (AFDC) lump-sum rule. 
22 See, e.g., 42 U.S.C. § 1396p(c) (Medicaid); Mass. Recs. Cope tit. 106, § 204.135 (Transitional Aid to Families with Dependent Children). 


3 coe In re X, Case No. CVCL 93000L866 (Cal. Mun. Ct., Shasta County, Sept. 2, 1993) (Clearinghouse No. 49,518) (failure to structure personal 
injury award to minimize impact of AFDC lump-sum rule is malpractice). 


?4Smith v. Wade, 461 U.S. 30 (1983). 


3d. at 36 n.5; Newport v. Fact Concerts, 453 U.S. 247, 269-70 (1981) (holding that punitive damages under Section 1983 are not available 
against a governmental entity but only the responsible officials sued in their individual capacity). See also Kolstad v. American Dental 
Association, 527 U.S. 526, 535-36 (1999). 


°° Fairley v. Jones, 824 F.2d 440 (5th Cir. 1987). 


7 Kolstad, 527 U.S. at 535-39. Although Kolstad arose under Title VII, the standard for punitive damages under Title VII (and Title I of the 
Americans with Disabilities Act) is, pursuant to 42 U.S.C. § 1981a(b)(1), identical to the Section 1983 standard. 


8 See, e.g., Desert Palace Inc. v. Costa, 299 F.3d 838, 865 (2002), aff'd, 1235 S. Ct. 2148 (2003); Rowlett v. Anheuser-Busch, 832 F.2d 194 (1st Cir. 
1987); Hall v. Ochs, 817 E2d 920 (1st Cir. 1987); Walters, 803 F.2d at 1147-48; Brown v. Freedman Baking Co., 810 F.2d 6 (1st Cir. 1986) 
(awarding punitive damages for discriminatory employment practices under 42 U.S.C. § 1981). 


2 See, e.g., lacobucci v. Butler, 193 F.3d 14 (1st Cir.1999); O’Neil v. Krzeminski, 839 F.2d 9 (2d Cir. 1988); McKinley v. Trattles, 732 F.2d 1320 (7th 
Cir. 1984); Garrick v. City and County of Denver, 652 F.2d 959 (10th Cir. 1981). 


* Morgan v. Woessner, 997 F.2d 1244 (9th Cir. 1993) (unlawful service); Creamer v. Porter, 754 F.2d 1311 (5th Cir. 1985) (unlawful search); Clark 
v. Beville, 730 F.2d 739 (11th Cir. 1984) (arrest without probable cause); Smith v. Heath, 691 F.2d 220 (6th Cir. 1982) (unlawful arrest). 


31 See, e.g., Wade, 461 U.S. 30; Stokes v. Delcambre, 710 F.2d 1120 (5th Cir. 1983); Furtado v. Bishop, 604 F.2d 80 (5th Cir. 1979) 
°? Cooper v. Dyke, 814 F.2d 941 (4th Cir. 1987). 

33 See, e.g., Washington v. Kirksey, 811 F.2d 561 (11th Cir. 1987); Busche v. Burkee, 649 F.2d 509 (7th Cir. 1981). 

*4See cases compiled in Jones v. Key West, 679 F, Supp. 1547 (S.D. Fla. 1988). 


Cush Crawford v. Adchem Corp., 271 F.3d 352, 359 (2d Cir. 2001) (Title VII); Alexander v. Riga, 208 F.3d 419, 430-31 (3d Cir. 2000) (Fair 
Housing Act); Green v. McKaskle, 788 F.2d 1115, 1124 (5th Cir. 1986). 


3 BMW of North America v. Gore, 517 U.S. 559 (1986); Honda Motor Co. v. Oberg, 512 U.S. 415, 430-32 (1994). Recently, in State Farm Mutual v. 
Campbell, 123 S.Ct. 1513, 1524-25 (2003), the Court suggested that “few awards exceeding a single-digit ratio between punitive and compen- 
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Il. Negotiated Settlements and Injunctive Relief 


A case concludes in the district court by entry of judgment on a separate document pursuant to Federal Rule of Civil 
Procedure 58. The judgment generally includes whatever relief is ordered by the court. It usually refers to any prior or 
contemporaneous decision adjudicating liability and any ruling on relief where appropriate relief is disputed. 


A. JUDGMENTS 
Judgments may be entered solely on the basis of litigated decisions, by agreement, or by some mixture of the two. For 
example, the court commonly decides whether defendants violated a legal duty to plaintiffs and urges the parties to 
agree on a remedial order. In the absence of agreement, both parties may submit their preferred versions of relief. The 
remedial order itself may be partially agreed upon and partially litigated, with unresolved issues submitted to the court 
for determination. 

The legal force, effect, and enforceability of litigated judgments are relatively well defined. However, dispositions by 
agreement, depending upon their form, content, and entry by the court, can have vastly different legal import. For this 
reason, this section focuses on such agreements. 


B. NEGOTIATED SETTLEMENTS 
Judgments arrived at, in whole or in part, by negotiation have the potential advantage of far greater specificity of relief 
than a court might otherwise order.” When an effective remedy requires major changes in an agency’s mode of opera- 
tion, such as promulgating new rules, establishing new practices, and monitoring results, truly workable results can be 
often more likely obtained through negotiation than a court-fashioned decree.” Courts generally are reluctant to get 
involved in the details of agency processes and are likely to be excessively deferential to an agency’s judgment of how best 
to carry out its legal duties. Furthermore, plaintiffs may have more of a practical than a legal claim to the types of 
detailed orders that they believe are necessary for effective relief so that a deferential court is reluctant to enter such 
orders over defendants’ objection. Negotiating the decree—and perhaps the joint announcement of its entry —may com- 
mit the defendants to assuring compliance. Similarly, from the defendants’ perspective, a negotiated settlement protects 
them from the uncertainty inherent in a judicially crafted remedial order. Concerns about the need for administrative 
flexibility to respond to new or unforeseen problems and situations can be addressed. Relief can be structured to ensure 
compatibility with existing agency systems and resources. For these reasons and more, resolving complex remedial orders 
by consent holds many potential advantages.” 

As in any negotiation, the strength of your case dictates your bottom line. Institutional defendants, especially those 
represented by state attorneys general, have become increasingly resistant to formal consent decrees.“ However, despite 


satory damages, to a significant degree, will satisfy due process.” The Court did, however, recognize that where the compensatory damages 
were very small, a higher ratio might be necessary. 


of course, a negotiated decree also minimizes the risk of adverse decision. 
This discussion is applicable to all defendants but is particularly focused upon government defendants. 


39 See, e.g., Eric Rosand, Consent Decrees in Welfare Litigation: The Obstacles to Compliance, 28 COLUMBIA JOURNAL OF LAW AND SOCIAL PROBLEMS 83, 
100-103 (1994) (discussing the advantages of settlements over full adjudication, such as increased efficiency, reduced uncertainty, creativity 
in remedial approaches, and improved standards for enforcement.); Owen Fiss, The Supreme Court, 1978 Term Foreword: The Forms of 
Justice, 93 HARVARD Law Review 1, 78 (1979) (stating that “[r]esolution of complex litigation through settlement enables the judge to avoid 
the difficult task of distilling and articulating detailed institutional standards from highly abstract constitutional or statutory principles and 
minimizes his involvement in the institution’s internal administrative detail”); Robert E. Buckholz Jr. et al., Special Project, The Remedial 
Process in Institutional Reform Litigation, 78 COLUMBIA LAW REVIEW 784 (1978) (stating that those responsible for implementation of the rem- 
edy will be more likely to cooperate in that process if they are included at the formulation stage); Lloyd C. Anderson, The Approval and 
Interpretation of Consent Decrees in Civil Rights Class Action Litigation, 1983 UNIVERSITY OF ILLINOIS LAW REVIEW 579, 580 (advantages to con- 
sent decrees in civil rights class actions include the prospect that “structural reform can begin immediately and the likelihood of compliance 
is greater than if a coercive judicial decree is entered). See also Armstrong v. Board of School Directors, 616 F.2d 305, 318 (7th Cir. 1980), over- 
ruled on other grounds, Felzen v. Andreas, 134 F.3d 873 (7th Cir. 1998); Metropolitan Housing Development Corp. v. Village of Arlington Heights, 
616 F.2d 1006, 1013-15 (7th Cir 1980); United States v. B.P. Exploration and Oil Co., 167 F. Supp. 2d 1045, 1050 (N.D. Ind. 2001); United States 
v. Wallace, 893 F. Supp. 627, 630-32 (N.D. Tex. 1995). 


See John V. Cardone, Substantive Standards and NEPA: Mitigating Environmental Consequences with Consent Decrees, 18 BOSTON COLLEGE 
ENVIRONMENTAL AFFAIRS LAW REVIEW 159, 168 (1990) (discussing a critique of consent decrees as binding on successive administrations and 
thus intruding on executive discretion); Robert V. Percival, The Bounds of Consent: Consent Decrees, Settlements and Federal Environmental 
Policy Making, 1987 UNIVERSITY OF CHICAGO LEGAL FORUM 327, 337-38 (describing U.S. Department of Justice guidelines prohibiting settle- 
ment that interferes with future agency rule-making prerogatives, that commit to the expenditure of funds that have not been budgeted, or 
that allow for judicial enforcement except by revival of the underlying claims). 
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assertions that entering into consent decrees is against official policy, attorney generals and others regularly enter into 
complex, detailed, enforceable remedial decrees when their other options are less attractive. If you have solid claims and 
exude a willingness, even enthusiasm, to litigate them to judgment, the defendant is likely to agree to a detailed, enforce- 
able consent decree. As your bargaining strength decreases, the likelihood of having to settle for something less than a 
consent decree increases. Common alternatives to judicially ordered and enforceable consent decrees are private settle- 
ments or conditional stipulations of dismissal. The legal ramifications of each of these forms of settlement are different 
and must be understood and evaluated before entering into settlement discussions. 


1. Consent Decrees 


A consent decree is an agreement of the parties and is embodied in an injunctive order of the court, signed by the judge, 
and entered as the judgment of the court. As such, it has “attributes of both contracts and judicial decrees’, a dual charac- 
ter that has resulted in different treatment for different purposes.” The decree stands as a judgment of the court for pur- 
poses of enforcement and modification.“ The decree’s interpretation is governed by general principles of contract law.“ 
Because its interpretation and scope are discerned by general contract principles, a consent decree’s preclusive effect is 
governed by the intent of the parties.“ In most cases the parties intend the consent decree to preclude relitigation of the 
claims raised in the litigation. However, because settlements by definition do not involve an actual judicial adjudication of 
the legal issues, consent decrees and other forms of settlements do not generally support issue preclusion.” Significantly 
a party who obtained a formal consent decree “prevailed” for purposes of attorney-fee entitlement.”° 


2. Private Settlements 


A settlement whose terms are not incorporated into a decree entered by the court stands on a very different legal footing 
from a consent decree. Most commonly, when cases are resolved by such an agreement, the parties terminate the litiga- 
tion by a stipulation of dismissal which may or may not refer to the agreement. In Kokkonen v. Guardian Life Insurance 
Co., the Supreme Court addressed the question of a federal court’s jurisdiction to enforce an agreement that settled a case 
when the dismissal order neither incorporated the terms of the settlement in the body of the order nor reserved enforce- 
ment power in the court.“ Viewing dismissal of the lawsuit as essentially part of the consideration for the agreement, the 
Kokkonen Court considered the enforcement action not as a renewal or continuation of the original case but as an entire- 
ly new contract action.“ As such, the alleged breach of the settlement agreement had to be brought as a new action, one 
that the Kokkonen Court observed would have to be brought in state court.”” 

The Kokkonen Court did note that if the explicit terms of the settlement agreement had been incorporated into the 
order of dismissal or if the order had provided for continued jurisdiction over the settlement, then the lower court would 
have had the authority to enforce the agreement.” For purposes of attorney fees, a case that is resolved by a settlement 
agreement that is not incorporated into the dismissal order does not generally qualify the plaintiff as a “prevailing 
party?" Where the agreement is incorporated into the dismissal order and the court retains jurisdiction to enforce the 
terms of the agreement in the order of dismissal, the court’s order of dismissal is the legal equivalent of a consent decree, 


“Local 93 v. City of Cleveland, 478 U.S. 501, 519 (1986) (quoting United States v. ITT Continental Baking, 420 U.S. 223, 235 (1975)). 
“Rufo v. Inmates of Suffolk County Jail, 502 U.S. 367, 378-79 (1992); Reynolds v. Roberts, 207 F.3d 1288, 1298, 1300 n.22 (11th Cir. 2000). 
43 United States v. Armour and Co., 402 U.S. 673, 681-83 (1971); ITT Continental Baking, 420 U.S. at 236; Reynolds, 207 E3d at 1300. 


“ agrolinz Inc. v. Micro Flo Co., 202 F.3d 858, 861 (6th Cir. 2000); United States v. Sherwin-Williams, 165 F. Supp. 2d 797, 803-4 (C.D. Ill. 2001); 
18A CHARLES A. WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE § 4443 at 262-64 (2d ed. 2002); Fleming James Jr., Consent Judgments as 
Collateral Estoppel, 108 UNIVERSITY OF PENNSYLVANIA Law REVIEW 173 (1959). 


4 Arizona v. California, 530 U.S. 392, 414 (2000); WRIGHT ET AL., supra note 44, § 4443 at 265-66. See Chapter 6 of this MANuAL for a more 
detailed discussion of preclusion law. 


“Buckhannon v. West Virginia Department of Health and Human Resources, 532 U.S. 578, 604 (2001). 
“Kokkonen v. Guardian Life Insurance Co., 511 U.S. 375 (1994). 

“id. at 378, 380. 

“Td. at 381. 


5074, at 381-82; American Disability Association v. Chmielarz, 289 F.3d 1315, 1319-21 (11th Cir. 2002) (observing that either by adopting the 
terms of the settlement in the court order or by expressly retaining jurisdiction, parties obtain the functional equivalents of consent decrees); 
Board of Trustees of Hotel and Restaurant Employees Local 25 v. Madison Hotel, 97 F.3d 1479, 1483 (D.C. Cir. 1996) (indicating that whether a 
mere reference to the existence of a settlement in the dismissal order is sufficient to retain jurisdiction is unclear). 


>! Buckhannon, 532 US. at 604 n.7. But cf. Barrios v. California Interscholastic Federation, 277 F.3d 1128, 1134-35 n.5 (9th Cir. 2002). 
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and the party should be entitled to fees.” Whether “prevailing party” status is obtained is unclear when the court does 
not incorporate the terms of the settlement into the dismissal order but does retain jurisdiction to enforce the 
settlement.” Because the law regarding the application of Buckhannon to various hybrid settlement arrangements is 
evolving, you need to research recent case law, particularly within your circuit. 


3. Conditional Stipulations of Dismissal 

Basing a settlement on the defendant’s compliance with certain conditions is not uncommon. Such conditional stipula- 
tions of dismissal can be simple, with full compliance anticipated almost immediately, or complex, involving detailed 
structural changes in agency practices requiring phased compliance over several years. Such stipulations often contain 
specific provisions for monitoring and enforcement. 

Because stipulations of dismissal are governed by Federal Rule of Civil Procedure 41(a)(1)(ii) and are self-effectuating 
without necessity of court order, you must, when drafting such a stipulation, be very specific about when and under what 
conditions the dismissal becomes operative.”* Failure to do so can leave the court without jurisdiction to act despite the 
clear intent of the parties.” Be sure to have the stipulation provide for judicial endorsement." 

The best course of action is to provide specifically that the dismissal becomes operative after all the conditions are 
completed and that the court retains jurisdiction in the interim to enforce compliance. Defendants, especially those 
represented by state attorneys general or the U.S. attorney’s office, are increasingly seeking provisions in such stipulations 
stating that the remedy for a breach is not specific enforcement but restoring the case to the court’s active docket for 
litigation on the merits. Depending upon the strength of your case, the scope of relief agreed to by the defendant, 
and your assessment of the likelihood that the defendant will not comply, you may or may not be willing to accept 
such a provision.” 

Whether a conditional stipulation of dismissal establishes the plaintiff as a “prevailing party” for purposes of attorney 
fees depends upon how much the stipulation looks like a consent decree. Certainly, after Buckhannon, it must be signed 
by the judge.” Other factors that weigh in favor of prevailing party status include continuing court power to enforce 
compliance, specific monitoring requirements over an extended period of time, or an admission of liability by the 
defendant or all three. 


C. DRAFTING CONSENT DECREES OR OTHER REMEDIAL ORDERS 

Other issues and factors need to be considered when preparing to negotiate a settlement designed to implement systemic 
change in the defendant’s policies or practices.” Some of the more common issues are (1) defining the class and choos- 
ing defendants, (2) statement of facts and goals, (3) declaratory relief, (4) admission of liability, (5) implementation plan, 
(6) regulations, (7) defining compliance, (8) monitoring compliance, (9) funding, (10) duration of the decree, (11) reten- 
tion of jurisdiction, (12) specifying grounds for modification, (13) specifying noncompliance procedures and remedies, 
and (14) attorney fees.’ Each of these topics is briefly discussed below. 


5? Utility Automation 2000 Inc. v. Choctawatchee Electricity Cooperative Inc., 298 F.3d 1238, 1248 (11th Cir. 2002); Chmielarz, 289 F.3d at 1317, 
1320-21. 

53 Compare Barrios, 277 F.3d at 1134-35, Craig V. v. DeKalb County School System, 244 F. Supp. 2d 1331, 1339-40 (N.D. Ga. 2003), National 
Coalition for Students with Disabilities v. Bush, 173 F. Supp. 2d 1272, 1278-79 (N.D. Fla. 2001), and Reed v. Shenandoah Memorial Hospital, 
2002 WL 1964826 at *3 (D. Neb. 2002) (holding that retention of jurisdiction to enforce settlement suffices for “prevailing party” status), with 
Christina A. v. Bloomberg, 315 E3d 990, 992-94 (8th Cir. 2003) (neither retention of enforcement jurisdiction nor approval under Rule 23 is 
sufficient to confer “prevailing party” status). 

549 CHARLES A. WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE AND PROCEDURE § 2363, at 270-71 (2d ed. 1995); Marques v. Federal Reserve Bank, 
286 E3d 1014, 1018 (7th Cir. 2002). 

Compare Metro-Goldwyn Mayer v. 007 Safety Products, 187 F.3d 10, 14 (1st Cir. 1999) (where the stipulation expressly reserved jurisdiction 
over the terms of the settlement for sixty days), with Hester Industries v. Tyson Foods, 160 F.3d 911, 913, 916 (2d Cir. 1998) (despite explicit 
settlement agreement provision that it was subject to enforcement by specific performance by the district court, where the stipulation of dis- 
missal was immediately operative and did not provide for continuing jurisdiction, district court lacked power to enforce). 

°F the stipulation is not signed by the judge, it is unlikely to constitute a “judicially sanctioned change in the legal relationship of the parties” 
as required by Buckhannon to justify a fee award. Buckhannon, 532 U.S. at 605. 

Sucha provision may have implications regarding your entitlement to fees. The possibility that the settlement could fall apart and the case 
proceed to trial makes any success that the plaintiff obtains somewhat uncertain and tentative. 

°8 Buckhannon, 532 US. at 604-5 & n.7. If the case is brought as a class action, whether certified or not, Rule 23(f) requires that the court must 
approve the settlement. 

5 Many of these considerations would apply as well in a wholly litigated case if plaintiff submitted a proposed order on relief to the court. 


Some of the following considerations are discussed in Anderson, supra note 39, at 725, 729-37. See also Jim Rossi, Bargaining in the Shadow 
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1. Defining the Class and Choosing Defendants 


If the case is brought as a class action, but the class was never certified by the court, certifying the class in the order may 
be helpful, particularly to minimize future disputes over any retroactive relief. However, class certification may not be that 
significant if the scope of declaratory or injunctive relief or both is specific and comprehensive.” Class certification can 
have adverse effects, barring others similarly situated from seeking other relief, and interfering with the flexible adapta- 
tion of the judgment to changed circumstances. If a class is certified, Federal Rule of Civil Procedure 23 requires the final 
judgment to define the class. Thus you must include in a consent decree whatever class definition the court adopts or to 
which the parties agree. 

Concerning defendants, you must specify that the agents and successors of the defendants are bound by the terms of 
the decree to avoid any possible ambiguity as to whether Federal Rule of Civil Procedure 25(d) would apply.” Also, hav- 
ing all parties necessary for relief joined as defendants facilitates implementation. Having the defendants personally sign 
the decree may also promote its strict enforcement.” 


2. Statement of Facts and Goals 


As a basis of the parties’ agreement and to guide resolution of any future disputes, a recitation in the decree of the critical 
facts, either as agreed or as seen by each side, and the goals that the parties seek to further by entering into the decree 
may be helpful. Such a statement is especially appropriate in a proposed decree in a class action as a predicate to a fair- 
ness hearing to establish that the decree fairly and adequately resolves class claims. This may be set forth in an introduc- 
tory section or in detail. Agreed facts may not be necessary if the liability phase of the case is resolved by litigation. 


3. Declaratory Relief 


Declaring plaintiffs’ rights under specified provisions of law gives plaintiffs the advantage by setting out the legal stan- 
dard against which future compliance and unanticipated changes can be assessed. Even if the declaration is by agreement 
rather than based on a prior adjudication of liability, a stated declaration of law may have some precedential effect, at 
least of a persuasive nature, in subsequent related cases against the same or a similar agency. 

However, specifying declaratory relief has two potential risks to plaintiffs: (1) The underlying law may change, and if 
the decree is clearly based on the changed law rather than on an unstated panoply of claims and considerations, defen- 
dants’ future motion to vacate the decree is more likely to be granted.” (2) Federal court jurisdiction to enforce relief 
based on specified legal grounds may in the future be undermined. After Pennhurst State School and Hospital v. 


of Administrative Procedure: The Public Interest in Rulemaking Settlement, 51 DUKE Law JOURNAL 1015, 1015-58 (2001). This list is intended to 
provoke counsel’s thinking; it is not exclusive, nor are all of the issues relevant in every case. 


°'If no class has been certified or described, there is no organizational plaintiff, and the claim of the plaintiff(s) becomes moot, the plaintiff 
may not be able to enforce the agreement. For this reason, class certification is preferable whenever the decree provides classwide relief. 


See Navarro-Ayala v. Hernandez-Colon, 951 F.2d 1325, 1356 n.37 (1st Cir. 1991) (finding decree inapplicable to a mental health facility hous- 
ing patients transferred from a public mental health institution, the original signatory to the decree); Newman v. Graddick, 740 F.2d 1513, 
1517 (11th Cir. 1984) (commissioner of corrections lacked standing to challenge consent decree signed by previous commissioner and gover- 
nor since he was a defendant in his official capacity pursuant to Federal Rule of Civil Procedure 25(d)); Cornelius v. Hogan, 663 F.2d 330, 
332-33 (Ist Cir. 1981) (court relied in part on “agents” language in consent decree to rule that commissioner of newly created agency taking 
over responsibility for some of covered services was bound by decree, where new commissioner was an agent of one of the defendants, the 
secretary of human services). 


coe J.G. v. Board of Education of Rochester, 193 F. Supp. 2d 693, 699-701 (W.D.N.Y. 2002); Ricci v. Okin, 537 F. Supp. 817, 820 (D. Mass. 1982); 
cf. Rutherford v. City of Cleveland, 137 F.3d 905, 906, 908-10 (6th Cir. 1998) (reversing district court’s conclusion that nonminority applicants 
lacked standing to challenge consent decree that they did not sign); Newman, 740 F.2d at 1517-18 (attorney general who neither agreed to 
nor signed consent decree approved by governor and commissioner of corrections had standing to challenge it). 


“Compare Gilmore v. Housing Authority of Baltimore City, 170 F.3d 428, 429-31 (4th Cir. 1999) (vacating consent decree requiring grievance 
hearings before lease terminations in light of changes in the National Housing Act), Williams v. Atkins, 786 F.2d 457, 461-63 (1st Cir. 1986) 
(ordering consent decree vacated where Food Stamp Act amendments substantially changed the legal foundation of the decree), and 
Theriault v. Smith, 523 F.2d 601, 602-3 (1st Cir. 1975) (consent decree vacated where subsequent Supreme Court decision regarding AFDC 
benefits constituted “fundamental change in the legal predicates of the consent decree”), with King v. Greenblatt, 52 F.3d 1, 6 (1st Cir. 1995) 
(remanding Department of Corrections violations case out of concern for crafting modification that comports with new legislation and is 
constitutional), W.L. Gore and Associates v. C.R. Bard Inc., 977 F.2d 558, 561-63 (Fed. Cir. 1992) (refusing to vacate judgment based on 
changed law where no hardship exists), Williams v. Lesiak, 822 F.2d 1223, 1227 (1st Cir. 1987) (where new state statute led to motion to vacate 
consent decree that was based on broad range of federal constitutional rights, a case-specific inquiry “sensitive to the goals of the decree and 
the legislation, as well as to the values of federalism” must be conducted), and Coalition of Black Leadership v. Cianci, 570 F.2d 12, 14 (1st Cir. 
1978) (motion to vacate consent decree based on recently enacted state law denied where decree’s legal foundation was based on protection 
of the rights of citizens “to be free from ‘racially discriminatory police conduct”). 
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Halderman, a federal court would probably have to decline to enforce a decree specifically grounded solely on state law.” 
The federal court would have to do so unless the case had been brought on federal as well as state grounds, the federal 
claim had not been adversely determined, and no legal basis for the decree was specified.” 


4. Admission of Liability 


Defendants almost always balk at an admission of liability. They may agree to a declaration that plaintiffs have certain 
rights or that their own procedures should be improved or both, without being willing to admit that they had ever done 
anything illegal. If there is neither a declaration of rights nor an admission of liability, a court in a future enforcement 
proceeding may read the terms of the decree more narrowly than plaintiffs may wish." While an admission of liability is 
preferable, even a declaration standing alone is likely to give plaintiffs reasonable protection regarding the future inter- 
pretation and application of the decree (unless the declaration itself produces negative results, as discussed above). 

Although an admission of liability is helpful, it is rarely forthcoming. Insistence upon an admission may kill otherwise 
productive negotiations. The more comprehensive and specific the terms of the decree, the less necessary an admission 
becomes, for a comprehensive and specific decree leaves little room for potentially harmful judicial interpretation. 
Therefore, if the defendants insist on a nonadmission-of-liability clause, plaintiffs’ counsel should insist in return on 
more specific language defining and implementing relief. 


5. Implementation Plan 


Either the decree itself should specify the details of who will do what, and by when, to accomplish the desired changes in 
institutional behavior, or the decree should contain a blueprint for the process of developing such an implementation 
plan. For example, in a more straightforward case, where the parties are able to agree in advance on what steps are neces- 
sary to accomplish the agreed-upon performance changes, such as issuance of new procedures, and training of staff, the 
decree can simply specify the timetable for such actions. In a case involving more complex implementation measures, the 
parties may prefer to leave the details to be worked out subsequently. However, if plaintiffs wish to continue to have a role 
in helping ensure successful implementation, the decree should specify what part plaintiffs play in the implementation 
process, such as in the review of draft regulations or in the design of a monitoring plan. When developing the necessary 
implementation steps is thought to be beyond the expertise of the parties, the decree may provide for involving third par- 
ties, such as a panel of experts, in the design of the implementation plan.” 

The parties may wish to specify when they may resort to the court (or perhaps a special master—see Federal Rule of 
Civil Procedure 53) if in the future they cannot agree on the nature of the implementation tasks. Resort to the court is 
possible anyway.” But the court may be more willing to continue to be involved in implementation details if its role is 
clearly specified.” 


6. Regulations 


An appropriate remedy often requires the agency to promulgate new regulations to correct an invalid policy or practice. 
Incorporating the actual text of the new regulation(s) in the decree has the advantages of certainty, because the parties 
know exactly what they are agreeing to, and security, because the defendants cannot alter the regulation without a court- 
granted modification under Federal Rule of Civil Procedure 60. By contrast, the inflexibility that may result from includ- 
ing regulation language in a decree may be problematic for plaintiffs as well as defendants, depending on the nature of 
future circumstances. 

If the decree does not include the regulation language, plaintiffs should consider having the decree specify the issues 
about which the defendants must or may promulgate regulations.” Plaintiffs should consider having the decree also 


6 Pennhurst State School and Hospital v. Halderman, 465 U.S. 89 (1984). Pennhurst is discussed in Chapter 8 of this MANUAL. 

°° Compare Saahir v. Estelle, 47 E.3d 758, 761 (5th Cir. 1995) (finding jurisdiction to enforce decree where no state laws are implicated), with Lelsz 
v. Kavaugh, 807 F.2d 1243, 1251 (5th Cir. 1987) (vacating district court order enforcing portion of consent decree grounded on state law). 

See United States v. Atlantic Refining Co., 360 U.S. 19, 23 (1959). A statement of goals, however, may help. 

68 See New York State Association for Retarded Children v. Carey, 596 F.2d 27, 32 (2d Cir.), cert. denied, 444 U.S. 836 (1979). 

But see discussion of private settlements and conditional stipulations of settlement above. 

See, e, g., United States v. Boston Scientific Corp., 167 F. Supp. 2d 424, 434-35 (D. Mass. 2001) (finding that defendant violated the consent 
decree’s express requirement to license a product within ten days after the order became final); Ricci v. Okin, 537 F. Supp. 817, 820, 830 (D.C. 
Mass. 1982) (consent decree requirement that disputes over staffing levels be brought to the court demonstrated an intention that personnel 
reductions be implemented only after a careful analysis by the court of the clinical, educational, and other needs of the individual clients). 


as defendants may wish to have procedures that plaintiffs would prefer them not to have, such as allowing extensions of timeliness stan- 
dards for verification delays, but plaintiffs may be willing to agree to a compromise as long as such procedures are promulgated as regula- 
tions. Such a process at least gives plaintiffs leverage over the content of the rules and makes arbitrary, informal standards impermissible. 
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specify the legal standards to be used to determine the adequacy of the regulations (these standards may be implicit in a 
declaration, an adjudication, or an admission of liability); the role of the plaintiffs and any third parties in developing 
and promulgating the regulations; and the timing of the steps for issuing the regulations. 


7. Defining Compliance 


If at all possible, the decree itself should define, in objectively measurable terms, what constitutes compliance. The decree 
should not state merely that persons are entitled to timely services, or to treatment in the least restrictive setting, but 
actually define what “timely” and “least restrictive” mean, in a manner not subject to reasonable dispute. A court may 
refuse to enforce an overly vague decree.” 

To avoid potentially frustrating and time-consuming litigation in any future enforcement action, a specific statement of 
what degree of compliance is required would be highly desirable. If the decree is silent on this issue, and merely requires, 
for example, service delivery within fifteen days, different courts may apply different standards in a contempt action to 
determine whether the defendant is in substantial noncompliance. In light of this problem, some decrees spell out the 
percentage of cases that must come within the specified time limit, perhaps increasing the percentage over the life of the 
decree. Furthermore, if plaintiffs want to avoid having a court give the defendants substantial leeway on compliance, they 
must not include in the decree any language that rejects enforcement action for de minimis noncompliance. 


8. Monitoring Compliance 


In any case where ongoing compliance is at issue, plaintiffs must ensure that they know through a formal monitoring 
process whether there are compliance problems. Although relying on anecdotal case information, or statistics or reports 
obtained through another method, such as Freedom of Information Act requests or formal discovery, is possible, ensur- 
ing in the decree that an effective monitoring system is established is most desirable. 

The goal of an effective monitoring system is twofold—to ensure self-regulation by the defendant and to give the 
plaintiffs, as well as the defendant, accurate, usable, relevant, and timely compliance information. Thus, for a monitoring 
system to help achieve the desired permanent alteration in the defendant's activities, it should be integrated into the 
defendant's usual data gathering or other performance evaluation systems, not grafted on as a separate operation. The 
information generated should not be too voluminous to use. The parties should either pare down the required informa- 
tion or develop relevant, reliable measures to ensure that the information is delivered in a manner that enables plaintiffs 
to extract the needed information easily.” 

Depending on the nature of the activity governed by the decree, different types of monitoring systems may be most 
appropriate. Statistical data gathering, with specified reports furnished at least to the plaintiff’s counsel, and possibly to 
the court or a designated third party, such as a monitor, or both is the usual method. Where the activity is too qualitative 
in nature for using a statistical method, such as in certain education or treatment cases, other systems, such as visiting 
evaluation teams of designated professionals, may be designed.”* Both statistical and qualitative methods may be appro- 
priate in some cases. 

The decree or implementation plan should specify the plaintiffs’ role, if any, in assisting in the design of the monitoring 
system. Given the importance of the system and the weight that a court is likely to give to officially generated data, plain- 
tiffs must ensure, in the very beginning, that the monitoring system is likely to function in the desired manner. To this 
end, requiring the defendants to submit more frequent reports in the initial stages of implementation, both to confirm 
that the monitoring system is functioning and to assist the defendants in speeding up any necessary performance 
improvement, may be helpful. In addition to taking a role in the design of the system, plaintiffs should be able to obtain 


” See, e.g., Equal Employment Opportunity Commission v. American Telephone and Telegraph Co., 419 F. Supp. 1022, 1059 (E.D. Pa. 1976). See 
Anderson, supra note 39, at 730. Additional definitions of technical terms may, of course, be helpful. 

pe. specifying data production in a particular format or on particular software that enables plaintiffs easily to generate reports or otherwise 
retrieve the information that they deem relevant. 


74 Cee, e.g., Hook v. Arizona, 120 F.3d 921, 926 (9th Cir. 1997); New York State Association for Retarded Children v. Carey, 631 F.2d 162 (2d Cir. 
1980); Allen v. Board of Education, 190 ER.D. 601, 609-20 (M.D. Ala. 2000); Goldskey v. Carnes, 429 E Supp. 370, 374 (W.D. Mo. 1977); United 
States v. Wood, Wire and Metal Lathers International Union, Local Union 46, 328 F. Supp. 429, 433 (S.D.N.Y. 1971). See Anderson, supra note 
39, at 735-36. Monitoring reports concluding that defendants are not in compliance with the decree can be used by plaintiffs in obtaining an 
enforcement order from the court. See, e.g., Duran v. Elrod, 713 F.2d 292, 293 (7th Cir. 1983); Lynch v. Rowland, 2000 WL 33119474, at *1-4 (D. 
Conn. Dec. 22, 2000); Suthrie v. Evans, 93 E.R.D. 390, 392 (S.D. Ga. 1981). 
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the court’s intervention if they believe that the monitoring system is seriously deficient. In the design and review of the 
monitoring system, having their own expert consultants may be helpful to plaintiffs.” 

In some cases, having a designated decree monitor with authority to oversee the monitoring system and compliance 
with the decree may be appropriate. This may be a staff member of the agency or an outsider appointed by the court pur- 
suant to its power under Federal Rule of Civil Procedure 53 to appoint masters.’° Such an outside force may appear as an 
attractive means to achieve compliance from a recalcitrant or inept defendant without enormous expenditure of 
resources by plaintiffs’ counsel.” However, using outside monitors or masters (as opposed to designated agency staff) 
also has drawbacks. By definition, they are outside of the defendant’s ordinary processes and not likely to further the goal 
of self regulation; they may interfere with, rather than facilitate, the plaintiffs access to information and to the court 
since they are technically agents of the court; and they can be effective only if they have adequate funding to do 
their job.”* Given the extraordinary nature of an outside monitor, a court may be unwilling to impose such an outside 
monitor on a defendant in the initial stage of compliance and may wait until plaintiffs can show that such an intrusive 
remedy is justified. 


9. Funding 


In virtually all cases, the defendant's ability to comply with the mandates of an institutional reform decree—speedier 
service, better special education, less crowded jails—depends on having adequate funds. Executive officials alone do not 


Time spent by plaintiff’s counsel in negotiating and implementing consent decrees is reimbursable by defendants if the plaintiffs are other- 
wise entitled to fees in the action under 42 U.S.C. § 1988. See Maher v. Gagne, 448 U.S. 122 (1980) (plaintiffs who prevail through settlement 
rather than litigation may be awarded attorney fees under Section 1988, subject to Buckhannon constraints). With regard to postjudgment 
efforts, plaintiffs need only show that the time was reasonably spent, not that the time necessarily achieved specified results. Pennsylvania v. 
Delaware Valley Citizens Council, 478 U.S. 546, 558-60 (1986); see also Beard v. Teska, 31 F.3d 942, 945 (10th Cir. 1994) (awarding attorney 
fees to plaintiffs for efforts spent securing postjudgment compliance); Turner v. Orr, 785 E2d 1498 (11th Cir. 1986) (counsel for plaintiffs’ 
monitoring committee established under a Title VII consent judgment was entitled to attorney fees for postjudgment efforts and monitoring 
and enforcement); Garrity v. Sununu, 752 F.2d 727, 738 (1st Cir. 1984); Bond v. Stanton, 630 F.2d 1231, 1233-34 (7th Cir. 1980) (awarding fees 
for postjudgment time spent on discovery, filing comments, and objections to defendant’s proposed remedial plan, as well as other imple- 
mentation issues); Northcross v. Board of Education, 611 F.2d 624, 637 (6th Cir. 1979) (“Services devoted to reasonable monitoring of the 
court’s decrees, both to insure full compliance and to ensure that the plan is indeed working . . . are compensable services”); Wilder v. 
Bernstein, 975 F. Supp. 276, 280-81 (S.D.N.Y. 1997); Alliance to End Repression v. City of Chicago, No. 74 C 3268, 1994 WL 86690, *5-8 (N.D. 
Ill. Mar. 15, 1994); Rolland v. Cellucci, 151 E Supp. 2d 145, 151-56 (D. Mass. 2001) (awarding attorney fees for monitoring but denying fees for 
enforcement where the latter was not incorporated into the settlement agreement). Expert consulting could be paid from such fees if they are 
not available on a voluntary basis. 


See, e, g., Labor/Community Strategy Center v. Los Angeles County Metropolitan Transportation Authority, 263 F.3d 1041, 1049-50 (9th Cir. 
2001) (upholding special master’s authority under consent decree to require the purchase of new buses under remedial plan); In re Pearson, 
990 F.2d 653, 659 (1st Cir. 1993) (affirming district court’s appointment of special master to monitor a treatment center for sex offenders 
consistent with consent decree); Cronin v. Browner, 90 F. Supp. 2d 364, 377-78 (S.D.N.Y. 2000) (appointing special master to regulate cooling 
water intake structures pursuant to Federal Rule of Civil Procedure 53(b)); New York State Association for Retarded Children v. Carey, 551 F. 
Supp. 1165, 1178-81 (E.D.N.Y. 1982), aff d, 706 F.2d 956 (2d Cir. 1983) (appointing special master after defendants refused to fund review 
panel of experts provided for in consent decree); Armstrong v. Board of School Directors of Milwaukee, 471 F. Supp. 800, 809-10 (1980) 
(approving appointment of a five-member citizen monitoring board to ensure compliance), aff d, 616 F.2d 305 (7th Cir. 1980); Aspira of New 
York v. Board of Education, 423 F. Supp. 647, 658 (S.D.N.Y. 1976). See generally Ellen E. Deason, Managing the Managerial Expert, 1998 
UNIVERSITY OF ILLINOIS Law REVIEW 341 (1998). For case studies on the use of special masters in developing remedial programs in the school 
desegregation context, see David Kirp & Gary Babcock, Judge and Company: Court Appointed Masters, School Desegregation, and Institutional 
Reform, 32 ALABAMA LAW Review 313 (1981); But cf. Brewster v. Dukakis, 687 F.2d 495 (1st Cir. 1982) (holding that the decree did not provide 
the monitor with the authority to resolve disagreement over the establishment of a broad legal services program for community-based 
mental patients). 


Defendants usually have to pay for Rule 53 appointments. See Reed v. Cleveland Board of Education, 607 F.2d 737, 743 (6th Cir. 1979); 
Newman v. Alabama, 559 F.2d 282, 290 (5th Cir. 1977); St. Martin v. Mobil Exploration and Producing U.S., 2002 WL 1933720, *1 (E.D. La. 
Aug. 21, 2002); Woodson v. Sully, 801 F. Supp. 466, 471 (D. Kan. 1992); Toussaint v. McCarthy, 597 F. Supp. 1388, 1419 (N.D. Cal. 1984), reversed 
in part by 801 F.2d 1080 (9th Cir. 1986); Halderman v. Pennhurst State School and Hospital, 533 F. Supp. 631 (E.D. Pa. 1981), aff'd, 673 F.2d 620 
(3d Cir. 1982), cert. denied, 465 U.S. 1038 (1984); Valentine v. Englehardt, 474 F. Supp. 294, 304 (D.N.J. 1979). But see Atlantic Richfield Co. v. 
American Airlines Inc., 98 F.3d 564, 571-72 (10th Cir. 1996) (affirming the equal division of costs of special master to assist in settlement 
negotiation because both sides benefitted from his services). 


8 coe Anderson, supra note 39, at 732-35; Note, Implementation Problems in Institutional Reform Litigation, 91 HARVARD LAW REVIEW 428, at 
440-45, 450 (1978); Buckholz Jr. et al., supra note 39, at 828-30. Defendants may refuse to pay the cost. If the legislature absolutely refuses to 
appropriate the necessary funds, the court’s hands may be tied. See New York State Association for Retarded Children, 631 F.2d at 163-66. 
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control appropriations, and legislators are extremely unlikely to be parties to a decree.” Thus you must consider whether 
specifying what steps or types of actions the defendants must take to obtain sufficient appropriations is helpful. (Private 
parties may, of course, be required to provide the necessary funds.) For example, decree provisions requiring the defen- 
dant to seek appropriations for adequate staff may give a concrete handle against a recalcitrant defendant; however, a 
specification that the executive use “best efforts” to obtain funding may be used as a defense by the executive if the legis- 
lature refuses to appropriate the funds and may be viewed by a court as a limit on the court’s power to order any further 
relief.” However, regardless of what the decree specifies, a court may be able only to order executive officials to use their 
best efforts to obtain necessary funds.” 


10. Duration of the Decree 


The parties can determine, through negotiations, whether an injunction is intended to be permanent. For example, a 
defendant may agree to be subject to court order only for a specified period or until the vestiges of the illegal action are 
remedied. At the expiration of such a period, the decree may be vacated and the action dismissed. Obviously, it is prefer- 
able, if possible, to obtain a permanent injunction concerning the defendant's overall legal obligations, such as to provide 
timely service or maintain a nonsegregated staff, even if other provisions in the decree, such as reporting to plaintiffs, 
expire after a designated time or achievement of specified events. As long as the decree specifies that it is a permanent 
order, the defendant has a very heavy burden to meet before the order may be vacated. 


11. Retention of Jurisdiction 


If the order is designated as a permanent injunction and signed by the court, a party to the original action (including a 
class member) may bring an enforcement action by filing an appropriate motion in the “old” case rather than by institut- 
ing a new action. Nonetheless specifying that the court retains jurisdiction—to ensure the court’s power to hear the 
enforcement action—is advantageous.” The period during which the court retains jurisdiction should at least be com- 
mensurate with any required reporting.” 


12. Specifying Grounds for Modification 


Not uncommonly, when settling institutional reform litigation, one or both of the parties are concerned about the impact 
of a possible change in facts or law upon the efficacy or viability of the agreement. For example, in a due process notice 
case, plaintiffs may be willing to agree to a notice containing a certain level of factual detail based upon the defendants 
current computer system capabilities but may want to incorporate the right to a modification if future technological 
advances make it possible for the defendant to add information without undue financial or administrative burden. 
Similarly defendants in a case based upon certain federal statutory or regulatory provisions may want to include lan- 
guage giving them the ability to modify the decree if those legal requirements change. Also, if there is uncertainty as to 
how a particular monitoring methodology may work, a helpful statement may be that modification be made in the sys- 
tem under certain circumstances. 


” State and federal legislators are generally absolutely immune from suit concerning their official duties, although this immunity does not 
apply to the same extent to lesser legislative-type officials such as county commissioners. See Chapter 8 of this MANUAL. Courts may seek to 
obtain the cooperation of key legislators by having them attend certain court hearings. See Ricci, 537 F. Supp. at 820-21. 


* S00, e, g., San Francisco National Association for the Advancement of Colored People v. San Francisco Unified School District, 896 F.2d 412, 
413-16 (9th Cir. 1990) (declining to extend consent decree to require state to reimburse costs incurred in carrying out desegregation plan 
where state legislature reduced reimbursement funds after the decree was entered into); Brewster v. Dukakis, 675 F.2d 1 (1st Cir. 1982); New 
York State Association for Retarded Children, 631 F.2d at 164. 


I See Jason M. Hirschhorn, Where the Money Is: Remedies to Finance Compliance with Strict Structural Injunctions, 82 MICHIGAN Law REVIEW 
1815 (1984), for an excellent, thorough discussion of the situations in which a federal court may be able to require executive official defen- 
dants to do more than just use best efforts to fund remedial decrees. In Missouri v. Jenkins, 495 U.S. 33, 51, 55-56 (1990), the Supreme Court, 
while holding that the trial court exceeded its equitable powers in imposing a tax increase on a locality to fund a school desegregation 
decree, did uphold an order requiring the local officials to levy a tax increase sufficient to fund the decree. See also Rawlins v. Sawyer, 105 F. 
Supp. 2d 1234, 1248 (M.D. Ala. 2000) (validating governor’s duty to use “best efforts” to secure funding to fulfill consent decree provisions). 

* Especially if the settlement does not constitute a formal consent decree, retention of enforcement jurisdiction may be critical. Kokkonen, 511 
US. at 381. See discussion in Section I.B supra. 

See Anderson, supra note 39, at 736 (agrees court has inherent power to enforce a consent decree regardless of retention of jurisdiction, 
but argues retention may be viewed otherwise by some courts, and is symbolically helpful). See also Brown v. Neeb, 644 F.2d 551, 558-59 (6th 
Cir. 1981) (court relied upon retention clause for authority to modify decree to achieve the decree’s goals even absent violation of its 
terms by defendants). 
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Language in a consent decree (or similar agreement over which the court retains ongoing enforcement jurisdiction) 
regarding modification may be absent. If so, the criteria set forth in Federal Rule of Civil Procedure 60(b) controls.*° In 
Rufo v. Inmates of Suffolk County Jail, the Court retreated from the previously strict standard of US. v. Swift and Co., which 
provided that “[n]othing less than a clear showing of grievous wrong evoked by new and unforeseen circumstances should 
lead us to change what was decreed after years of litigation with the consent of all concerned:”*’ As for consent decrees in 
institutional reform litigation, the Rufo Court held that the “grievous wrong” standard was too strict and adopted a “more 
flexible” approach.” Emphasizing that the public interest was a critical component in such litigation, the Court held that 
the “no longer equitable that the judgment should have prospective effect” standard of Rule 60(b)(5) permitted modifica- 
tion upon a showing of a significant change in the factual or legal circumstances that gave rise to the decree and a showing 
that the proposed modification was suitably tailored to the change of circumstances.** Rufo did provide that anticipated 
changes in fact or law when the decree was entered would not generally satisfy the “significant change in circumstances 
test.” Nevertheless Rufo gives defendants, especially governmental defendants, some leeway.” Defendants have substan- 
tially greater ability to modify or vacate consent decrees than they previously possessed.” 


13. Specifying Noncompliance Procedures and Remedies 


While the absence of any specification of the consequences of noncompliance may not hurt in the case of a formal con- 
sent decree since plaintiffs retain the full panoply of enforcement remedies, such a specification may be critical in other 
contexts. Regardless of the form of settlement, such a specification is often helpful in facilitating compliance. For exam- 
ple, when individual problems in the application of the decree are anticipated, particularly where they may involve 
lengthy factual disputes, such as in special education cases, specifying a hearing mechanism may be helpful. This could 
be a court-appointed magistrate or a Rule 53 master.” Or this could be a person or group designated by the parties. 

A decree may specify that certain penalties, such as fines, will be imposed on the defendant in certain circumstances 
of noncompliance. The certainty of consequences for noncompliance before any contempt action should help achieve 
compliance. Such a provision could be the quid pro quo for the defendant's obtaining a grace period to seek to achieve 
compliance. In many cases, only the actual imposition of a penalty, or the real prospect of it, in contrast to the 
speculative prospect of time-consuming contempt litigation, will bring about the marshaling of effort necessary 
to achieve compliance. 


14. Attorney Fees 


In order to avoid any problems of alleged waiver of the right to attorney fees in appropriate cases, the ideal is, if fees have 
not been agreed upon, to make clear in the consent decree or settlement that the issue of fees is outstanding. While 
obtaining a consent decree should be sufficient in itself to justify plaintiffs’ entitlement to fees, other forms of settlement 
may be more problematic after Buckhannon.” Obtaining an agreement that plaintiffs are the prevailing party and are 
entitled to fees should often be possible. Such an agreement will likely avoid litigation over the issue and establish the 


*‘Tn the event of a settlement agreement over which the court has no enforcement authority after Kokonnen, traditional contract law regarding 
modifications apparently would control, and the party seeking such a modification would have to file an independent action, most likely in 
state court to seek such relief. 

* Rufo, 502 U.S. at 378. 

8° United States v. Swift and Co., 286 U.S. 106, 119 (1932). 

*” Rufo, 502 U.S. at 381, 393. 

"1d. at 383, 393. 

Id. U.S. at 385, 388. 

Rufo was specifically limited to institutional reform litigation. Whether the more liberalized standard that it announced applies in other con- 
texts is not definitively established. Jed Goldfarb, Keeping Rufo in Its Cell: The Modification of Antitrust Consent Decrees After Rufo v. Inmates 
of Suffolk County Jail, 72 New YorK University Law REVIEW 625, 640-44 (1997) (collecting cases demonstrating split among the circuits on 
this issue); In re Midlands Utility, 253 B.R. 683, 689-90 (Bankr. D.S.C. 2000) (collecting cases on both sides of issue and applying Rufo in the 
noninstitutional context). 

°! See Board of Education v. Dowell, 498 U.S. 237, 246-47 (1991) (rejecting Swift's “grievous wrong” test in case seeking to vacate a desegrega- 
tion consent decree and holding that decree could be vacated by showing that its purposes had been fully achieved). Dowell was applied out- 
side the school desegregation context. See, e.g., Gonzales v. Galvin, 151 E3d 526, 531 (4th Cir. 1998); Patterson v. Newspaper and Mail 
Deliverer’s Union, 13 F.3d 33, 37-38 (2d Cir. 1983). 

°? See, e.g., Halderman v. Pennhurst State School and Hospital, 526 F. Supp. 428 (E.D. Pa. 1981) (special master authorized to review and approve 
treatment plan for each child). 


See Section IV infra. 
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right to a fee award. In order to avoid mixing the negotiation of the merits with negotiation of fees, the parties simply 
agree on the fee amount or, if that is impossible, submit the issue to the court. Counsel should be careful about timing 
limits established by local rules. 


D. CONSTRUCTION OF CONSENT DECREES 


Despite the care taken in negotiating a consent decree, disputes may arise between the parties over its meaning in light of 
unanticipated circumstances. If the parties cannot resolve their differences by using a motion for clarification, they can 
request the court to construe the decree. In construing consent decrees, court are guided by their dual nature as 
contracts and as judgments.” Thus, if the court finds no ambiguity on the face of the decree, the court will not look 
beyond the “four corners” of the decree itself.” 

To interpret the parties’ intent if there is ambiguity, the court may refer to extrinsic aids, such as 
* the negotiating history of the decree,” 

* any writings associated with the decree,” 
* events surrounding approval and entry of the decree,” and 
- the conduct of the parties subsequent to entry of the decree.” 

If no relevant extrinsic aids exist, the court may be guided by the spirit or purpose of the decree in construing ambigu- 
ous provisions.'”’ While a court must be mindful that the legal violations that plaintiffs alleged have ordinarily not been 
adjudicated, the court may nonetheless look to the decree’s purpose in construing its terms.'”' Of course, the court’s job is 
easier, and the court may be more willing to a take a broad view 
- if the parties agree explicitly in the decree as to its purposes’ or 


* if the decree follows a litigated determination of liability." 


E. CHALLENGES TO CONSENT DECREES 


In Martin v. Wilks the Supreme Court held that a consent decree adjudicated only the rights of the parties to the decree.'”* 
The Court therefore allowed those persons who were adversely affected by the operation of the decree to challenge 
actions taken pursuant to the decree even though they failed to intervene in the litigation from which the decree arose. 
Wilks was an employment discrimination case in which white employees, bringing a collateral attack on the consent 
decree, asserted that it discriminated against them in violation of Title VII. The white employees were aware of the origi- 
nal case and did not intervene. Nevertheless, the Supreme Court held that they were under no obligation to do so and 


*4See Local No. 93, International Association of Firefighters v. City of Cleveland, 478 U.S. 501 (1986); Bragg v. Robertson, 83 F. Supp. 2d 713, 717 
(S.D. W.Va. 2000). On the construction of consent decrees generally, see Anderson, supra note 39, at 579. 


See United States v. Armour and Co., 402 U.S. 673 (1971); Langton v. Hogan, 71 F.3d 930, 937-38 (1st Cir. 1995); San Francisco NAACP, 896 
E2d at 413; Roberts v. St. Regis Paper Co., 653 F.2d 166, 171 (5th Cir. 1981). Even where the decree appears clear on its face, a court may find it 
ambiguous in light of changed circumstances. Cornelius, 663 F.2d at 333; Escalera v. New York Housing Authority, 924 F. Supp. 1323, 1339-41 
(S.D.N.Y. 1996) (relaxing procedural eviction safeguards under twenty-five year old consent decree due to increased drug trafficking in 
building). But see Marlowe v. Botarelli, 938 F.2d 807, 812-13 (7th Cir. 1991); White v. Roughton, 689 F.2d 118, 120 (7th Cir. 1982) (disregarding 
unambiguous language when it clearly contradicts the intent of the parties). 


6 See, e.g., Sportmart Inc. v. Wolverine World Wide Inc., 601 F.2d 313, 318 (7th Cir. 1979). 


See, e.g., United States v. I.T.T. Continental Baking Co., 420 U.S. 223, 237 (1975) (appendix to decree); New York State Association for Retarded 
Children, 631 F.2d at 163 (same). 


*8 See, e.g., Armstrong v. Board of School Directors, 616 F.2d 305, 310 (7th Cir. 1980) (parties statements at settlement hearing). 


» See, e.g., Sanchez v. Maher, 560 F.2d 1105, 1107-9 (2d Cir. 1977) (letter of defendant welfare official). 


See LTT. Continental Baking Co., 420 U.S. at 223. While the Court paid lip service to the “four corners” rule of Armour, it was clearly moving 


to a broader standard of construction in light of the nature of a consent decree as both a negotiated “contract” and a judicial order. 
10! Numerous courts come to this conclusion, regardless of the words they use to formulate the contract versus judgment tension. See, e.g., New 
York State Association for Retarded Children, 596 F.2d at 37-38; Sanchez, 560 F.2d at 1108-9; Massachusetts Association for Retarded Citizens 
v. King, 668 F.2d 602, 607-8 (1st Cir. 1981); Sarabia v. Toledo Police Patrolman’s Association, 601 F.2d 914, 918 (6th Cir. 1979). See also 
Anderson, supra note 39. 
See, e.g., Equal Employment Opportunity Commission v. Local Union No. 3, 416 F. Supp. 728, 732-33 (N.D. Cal. 1975). 
See, e.g., Cornelius, 633 F.2d at 330. 


104 Martin v. Wilks, 490 U.S. 755, 761-62 (1989). 
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were allowed collaterally to attack the decree.'”’ The Wilks decision relies heavily upon Federal Rules of Civil Procedure 
19 and 24, which address joinder and intervention, respectively. While Wilks was legislatively overruled by the Civil Rights 
Act of 1991 with respect to Title VII actions, its analysis continues to be applicable in other contexts.'°° 

The lesson to be learned from Wilks is that if a remedial decree will have a direct adverse effect on an identifiable 
group of individuals, counsel for plaintiffs should seriously consider joining those individuals or else risk a collateral 
attack. Because anticipating and joining as parties every individual potentially adversely affected by the operation of a 
proposed consent decree is not always possible, such decrees will sometimes be at risk of collateral attack.'”” 
Nevertheless, a properly conducted Rule 23 fairness hearing establishing the evidentiary foundation for the claims may 
constitute some ammunition to fend off such a potential attack. 


Ill. Declaratory Judgment Act 


The Declaratory Judgment Act offers a unique mechanism by which advocates may seek to remedy ongoing violations of 
statutory or constitutional law.” The Act may authorize broad, classwide declaratory and injunctive relief without resort 
to class action procedures." Distinctive features of the Act are 


* to allow prospective defendants to sue to establish their nonliability'’® 


and 


* to afford a party threatened with liability an opportunity for adjudication before its adversary 
commences litigation." 


However, the statute on its face makes no express reference to, and creates no special preference for, the resolution of such 
“anticipatory” disputes. A party need not be a prospective defendant in order to bring an action under the Act.'' Clearly, 
however, the unique declaratory form of relief created by the statute was intended to resolve pending or threatened con- 
troversies before the need for more coercive intervention was required.'* Section 1 of the Act provides, in relevant part: 


Ina case of actual controversy within its jurisdiction ...any court of the United States ... may 
declare the rights and other legal relations of any interested party seeking such declaration, whether 
or not further relief is or could be sought. Any such declaration shall have the force and effect of a 
final judgment and shall be reviewable as such.'"* 


The availability of this “declaratory” relief was intended to offer a milder alternative to the general injunction reme- 
dy." Yet Section 2 of the Act specifies that “[f]urther or necessary or proper relief based upon a declaratory judgment or 
decree may be granted, after reasonable notice and hearing, against any adverse party whose rights have been deter- 


10574, at 762-65. 


Civil Rights Act of 1991, 42 U.S.C. § 2000e-2(n). 

See Wilson v. Minor, 220 F.3d 1297, 1302 n.10 (11th Cir. 2000) (explaining that the Civil Rights Act of 1991 did not curtail the applicability of 
Wilks to Voting Rights Act violations); United States v. City of New York, 198 F.3d 360, 366 (2d Cir. 1999) (noting that the Civil Rights Act of 
1991 eroded Wilks only in the narrow context of employment discrimination claims and did not affect environmental claims). The reason- 
ing of Wilks applies equally to a fully litigated judgment entered by the court. 

Declaratory Judgment Act, 28 U.S.C. §§ 2201-2202. 


10 See Gary Smith & Nu Usaha, Dusting Off the Declaratory Judgment Act: A Broad Remedy for Classwide Violations of Federal Law, 32 
CLEARINGHOUSE REVIEW 112 (July-Aug. 1998). 


Beacon Theatres Inc. v. Westover, 359 U.S. 500, 504 (1959). 


111) OB CHARLES A. WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE § 2751, at 457 (3d ed. 1998). 
112 


106 


107 


110 


Nevertheless, clearly a major purpose behind the legislation was to help eliminate various uncertainties in legal and business relationships, 
and the Act has been heavily utilized by insurance companies to obtain declarations resolving disputed issues of coverage or liability before 
being subject to litigation by their insureds. See, e.g., Aetna Life Insurance Co. v. Haworth, 300 U.S. 227, 239 (1937); Smith & Usaha, supra 
note 109, at 114. 

"DP Wricht ET AL., supra note 111, at 568. See generally United States v. Doherty, 786 F.2d 491, 498-99 (2d Cir. 1986) (Friendly, J.) (collecting 
cases describing the various purposes behind the statute). 

28 U.S.C. § 2201 (a). 


Steffel v. Thompson, 415 U.S. 452, 466-67 (1974); Pratt v. Wilson, 770 F. Supp. 539, 545 (E.D. Cal. 1991). 
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mined by such judgment?" Such relief may include broad equitable or injunctive remedies, which are considered 
ancillary to the enforcement of the declaratory judgment.'”” 


A. “CASE OR CONTROVERSY” AND JURISDICTIONAL REQUIREMENTS 


A party seeking declaratory relief under the statute must present an “actual controversy” in order to satisfy the “case or 
controversy” requirement of Article III.'"* The Declaratory Judgment Act was not intended as a device for rendering mere 
advisory opinions. The case must involve a controversy that is substantial and concrete, must touch the legal relations of 
parties with adverse interests, and must be subject to specific relief through a decree of conclusive character.'” Like 

any other federal court plaintiff, a claimant seeking relief under the Act also must satisfy the three requirements for 
constitutional standing.” 

While the Act enlarges the range of remedies available to federal court litigants, it does not confer an independent 
basis for federal jurisdiction.'*' The Supreme Court describes the Act as “procedural” in its operation and as intending 
simply to place another remedial arrow in the district court’s quiver.” Accordingly any complaint seeking relief under 
the Act must invoke an independent basis for federal jurisdiction. 


B. DISCRETIONARY NATURE OF THE REMEDIES 


The Declaratory Judgment Act confers on the federal courts unusual and substantial discretion in determining whether 
to “declare” the rights of litigants. The Supreme Court emphasizes that the statute permits, but does not require, a federal 
court to issue a declaratory judgment.'”’ Accordingly, “[i]n the declaratory judgment context, the normal principle 

that federal courts should adjudicate claims within their jurisdiction yields to considerations of practicality and wise 
judicial administration?" 

Not surprisingly, a substantial body of case law has developed in conjunction with disputes over whether the district 
court properly exercised its discretion in proceeding (or declining to proceed) upon a claim for relief brought under the 
Act.'”* Now well settled is that the district court’s exercise of discretion should be informed by a number of prudential 
factors, including: (1) considerations of practicality and efficient judicial administration; (2) the functions and limita- 
tions of the federal judicial power; (3) traditional principles of equity, comity, and federalism; (4) Eleventh Amendment 
and other constitutional concerns; and (5) the public interest.'*° Notwithstanding these general principles, most disputes 
over the proper exercise of statutory discretion arise in cases where jurisdiction is founded upon diversity of citizenship, 
where the claims of the plaintiff (typically an insurance company) arise under state law, and where parallel or related 
state court proceedings are either pending, contemplated, or available.'”’ In such circumstances the district court’s discre- 
tion is guided by the Supreme Court’s decision in Brillhart v. Excess Insurance Co. of America and its considerable proge- 
ny.” Brillhart evaluated whether the federal court should refrain from exercising its discretion under the Act in favor of 
actual or potential state court litigation involving the same parties and issues.'”” In contrast to the situation presented in 


11628 U.S.C. § 2202. Federal Rule of Civil Procedure 57, which was adopted pursuant to the Act, provides that (1) a jury trial is authorized 


if otherwise available for the claims presented and (2) an applicant for a declaratory judgment may seek a speedy hearing on the 
court’s calendar. 


Calderon v. Ashmus, 123 F.3d 1199, 1206 (9th Cir. 1997), rev'd on other grounds, 523 U.S. 740 (1998). See Section IV.D.2 infra. 


1898 US.C. § 2201 (a); Government Employees Insurance Co. v. Dizol, 133 F.3d 1220, 1222 (9th Cir. 1998) (en banc); see Ashwander v. Tennessee 
Valley Authority, 297 U.S. 288, 325 (1936) (upholding constitutionality of the Act under Article III). 


1 Aetna Life Insurance Co., 300 U.S. at 240-41. 

Regarding standing, see Chapter 3, Section I, of this MANUAL. 

12! Skelly Oil Co. v. Phillips Petroleum Co., 339 U.S. 667, 672 (1950). 

122 Wilton v. Seven Falls Co., 515 U.S. 277, 288 (1995); Aetna Life Insurance Co., 300 U.S. at 247. 
23 Wilton, 515 US. at 286-87; Public Affairs Associates v. Rickover, 369 U.S. 111, 112 (1962). 


Wilton, 515 U.S. at 286, 288; compare Colorado River Water Conservation District v. United States, 424 U.S. 800, 813, 818-20 (1976) (federal 
courts generally have a “virtually unflagging obligation” to entertain and resolve disputes within their jurisdiction and may abstain from 
exercising that jurisdiction only under “exceptional circumstances”). 

Smith & Usaha, supra note 109, at 116; see Wilton, 515 U.S. at 289-90 (holding that the Act’s discretion is vested in the district courts, not the 
courts of appeal, and that the district court’s exercise of discretion is itself reviewable under the deferential abuse-of-discretion standard). 


117 


124 


125 


26cmith & Usaha, supra note 109, at 116 (collecting cases). 

"71d. at 116-17. 

Brillhart v. Excess Insurance Company of America, 316 U.S. 491 (1942). 
Smith & Usaha, supra note 109, at 117. 
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cases like Brillhart, a district court should not hesitate to entertain a declaratory judgment action brought by legal aid 
advocates seeking to remedy ongoing violations of federal law. 


C. REMEDIES 


The unique feature of the Declaratory Judgment Act is its authorization to “declare” the rights and legal relations of the 
parties to the controversy; such declarations have the force and effect of a final judgment.’*' Congress plainly intended 
declaratory relief to substitute, in appropriate cases, for the “strong medicine” of an injunction.'*” The Supreme Court 
repeatedly observed that the issuance of declaratory relief should have a strong deterrent effect rendering more coercive 
remedies unnecessary." However, if a declaration of rights alone does not deter parties or officials from proceeding (or 
continuing) to violate federal law, the Act specifically authorizes the party in whose favor the declaration is rendered to 
seek “further necessary or proper relief” to aid enforcement of the judgment.'** 

The basis for any injunctive relief in the federal courts has always been irreparable injury and the inadequacy of legal 
remedies.'** Issuance of an injunction is an inherently equitable, and therefore discretionary, exercise of power by the 
district court.'*° Historically a federal court injunction, particularly when directed at state or local officials, was consid- 
ered to be a harsh and abrasive remedy.'*” However, as already noted, Congress specifically authorized courts to grant 
affirmative relief under the Act, including equitable and injunctive remedies, for purposes of enforcing or effectuating a 
declaratory judgment.’** 

Generally the potential reach of an injunctive remedy implicates the jurisdictional power of the court to bind parties 
and enforce judgments.'” Arguably an injunctive order may not run affirmatively in favor of persons (or class of per- 
sons), other than the named plaintiffs, absent a certified class.'*” However, a number of courts upheld the issuance, under 
the Declaratory Judgment Act, of broad injunctive relief that is directed against a defendant government agency or official 
in order to remedy an ongoing violation of federal law even in the absence of a certified class.'*' Under the reasoning of 
these decisions, an injunction issued to correct a defendant's policy or practice which is unlawful not only as to the 
named plaintiff but also as to others is not overbroad, notwithstanding the absence of a certified plaintiff class.'*” 

Over the years legal aid advocates successfully obtained broad relief under the Declaratory Judgment Act for their 
clients in cases involving civil rights, public benefits, social security, health care, housing, and labor issues.'® The reme- 
dies afforded by the Act are particularly suited for attacking and correcting illegal policies, practices, and rules that harm 
large numbers of persons. 


IV. Attorney Fees 


Court-awarded attorney fees are critical in preserving access to the courts for poor people. Recipients of Legal Services 
Corporation funds are prohibited from seeking attorney fees in most cases.'“* Other programs, however, depend on fees 


POA such cases, the claims arise under federal law, no parallel state court proceedings typically exist, and the prudential, comity, and efficien- 
cy concerns of Brillhart are inapplicable. 


28 U.S.C. § 2201(a). Declaratory judgments are accorded res judicata effect. Restatement (Second) of Judgments § 33 (1982). 
132 Steffel, 415 U.S. at 466-67. 


13S 6, e.g., Doran v. Salem Inn Inc., 422 U.S. 922, 931 (1975); Perez v. Ledesma, 401 U.S. 82, 124-26 (Brennan, J., concurring); Samuels v. 
Mackell, 401 U.S. 66, 73 (1971). 


28 U.S.C. § 2202. 


See Weinberger v. Romero-Barcelo, 456 U.S. 305, 312 (1982); Natural Resources Defense Council Inc. v. Texaco Refining and Marketing Inc., 
2 E3d 493, 506 (3d Cir. 1993). See also Chapter 6, Section III, of this MANUAL. 


Amoco Products Co. v. Village of Gambell, 480 U.S. 531, 542 (1987); Center for Biological Diversity v. Pirie, 201 F. Supp. 2d 113, 116 (D.D.C. 
2002). 


Steffel, 415 U.S. at 436. 

See, e.g., Powell v. McCormack, 395 U.S. 486, 499 (1969); Calderon, 123 F.3d at 1206; Doe v. Gallinot, 657 E2d 1017, 1025 (9th Cir. 1981). 
Smith & Usaha, supra note 109, at 119; see Fed. R. Civ. P. 65(d). 

Smith & Usaha, supra note 109, at 119-21. 


1 See, e.g., Easyriders Freedom FI.G.H.T. v. Hannigan, 92 F.3d 1486, 1501-2 (9th Cir. 1996); Bresgal v. Brock, 843 F.2d 1163, 1770 (9th Cir. 1988); 
Soto-Lopez v. New York City Civil Service Commission, 840 F.2d 161, 168 (2d Cir. 1988); Gallinot, 657 F.2d at 1025; Galvin v. Levine, 490 F.2d 
1255, 1261 (2d Cir.), cert. denied, 417 U.S. 936 (1974). 


Smith & Usaha, supra note 109, at 120-23 & n.106 (collecting cases). 
Id. at 125 & n.118 (citing numerous examples). 
14445 CER. § 1642.3. 
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for their very survival. Without attorney fees, numerous federal laws protecting rights to housing, health care, and other 
necessities would remain unenforced. The risk of having to pay plaintiffs’ attorney fees frequently induces settlement and 
deters illegal governmental and corporate conduct. Thus legal aid advocates need a working knowledge of fee issues. 

The subject of court-awarded attorney fees has inspired books, even multivolume treatises." This section instead 
focuses briefly on the major issues presented in fee litigation: how a plaintiff qualifies as a prevailing party; entitlement 
to fees; how to calculate a reasonable fee; and timing of fee motions. 


A. PREVAILING PARTY STANDARD AFTER BUCKHANNON 


To qualify for a fee award under most federal fee-shifting statutes, a litigant must be a “prevailing party.’ Two issues that 
often arise are (1) how much the litigant has to win and (2) what form the victory must take. 

As for the first question, the Supreme Court holds that a plaintiff need not win every single issue or even the “central 
issue” in order to obtain prevailing party status. A prevailing party is “one who has succeeded on any significant claim 
affording it some of the relief sought .. ..”'° Losing on some issues may or may not result in a reduced fee-award 
amount.” It does not affect “the availability of a fee award vel non.”'** 

The second question—what form the victory must take—became problematic after Buckhannon Board v. West 
Virginia Department of Health and Human Resources.’ In Buckhannon the Supreme Court holds that voluntary change 
in behavior by a defendant caused by a pending lawsuit does not qualify the plaintiff as a prevailing party for fee purpos- 
es. As of this writing, the post-Buckhannon dust has not fully cleared.’ But we can make certain educated guesses on the 
form a victory must take for fees to be awarded. 

At one end of the spectrum, winning a judgment obviously qualifies a plaintiff as a prevailing party in most cases. The 
major qualification is that the judgment must require “some action (or cessation of action) by the defendant?” A judi- 
cial declaration alone does not suffice. The judgment may be for nominal relief, although in such cases a court may deny 
fees altogether to the prevailing plaintiff.’ 

At the other end of the spectrum, under Buckhannon filing a lawsuit that prompts defendants to change illegal behav- 
ior voluntarily (i.e, acting as a “catalyst”) does not qualify the plaintiffs as prevailing parties. The Buckhannon Court dis- 
approved the catalyst theory of recovery because it permitted an award “where there is no judicially sanctioned change in 
the legal relationship of the parties.”'’’ Even in such situations, however, plaintiffs’ counsel may still seek a final judgment 
if the interests and desires of the clients permit. Defendants are likely to claim that their voluntary changes in policy ren- 
der the case moot. However, as the Buckhannon Court noted, mootness is to be found only when “it is clear that the 
allegedly wrongful behavior could not reasonably be expected to recur”!™* 

Somewhere in the middle of the spectrum are victories achieved either by interlocutory orders or by settlement. Even 
in pre-Buckhannon jurisprudence, the Supreme Court held that winning an interlocutory order that merely kept a suit 
alive did not transform litigants into prevailing parties.” Preliminary injunctions, however, are a different matter 
because, as in final judgments, they order defendants to act or to refrain from acting. After Buckhannon, the circuits are 
split on whether securing a preliminary injunction suffices to achieve prevailing party status.'”° 


145 See, e.g., MARTIN A. SCHWARTZ & JOHN E. KIRKLIN, 2 SECTION 1983 LITIGATION, “STATUTORY ATTORNEY’S FEES” (3d ed. 1997); JOEL P. BENNET, WINNING 


ATTORNEYS? FEES FROM THE U.S. GOVERNMENT (19th ed. 2003). 
146 Texas Teachers Association. v. Garland School District, 489 U.S. 782,791 (1989). 
147 See Section IV.C.1 infra. 
148 Texas Teachers Association, 489 U.S. at 793. 


1 Buckhannon Board v. West Virginia Department of Health and Human Resources, 532 U.S. 603 (2001). 


For a comprehensive discussion of post-Buckhannon lower-court cases through June 1992, see Gill Deford, The Prevailing Winds After 


Buckhannon, 36 CLEARINGHOUSE REVIEW 313 (Sept.—Oct. 2002). 

Hewitt v. Helms, 482 U.S. 755, 761 (1987). 

152 Farrar v. Hobby, 506 U.S. 103, 115 (1992). 

153 Buckhannon, 532 US. at 605. 

Id. at 609 (quoting Friends of Earth Inc. v. Laidlaw Environmental Services, 528 U.S. 167, 189 (2000)). 


15 Hanrahan v. Hampton, 446 U.S. 754 (1980). 
156 


151 


154 


Compare Richard S. v. Department of Developmental Services, 317 F.3d 1080, 1089 (9th Cir. 2003) (preliminary injunction can be a sufficient 
judicial victory to qualify for prevailing party status), with Smyth v. Rivero, 282 F.3d 268, 276-77 (4th Cir. 2002) (preliminary injunction 
insufficient). While holding that a preliminary injunction which merely safeguarded rights during an administrative process without 
addressing the merits was insufficient, the First Circuit suggested that a preliminary injunction based on the merits could warrant prevail- 
ing party status. Race v. Toledo-Avila, 291 F.3d 857, 858-59 (1st Cir. 2002). 
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There is also disagreement in the circuits on how much “judicial imprimatur” is needed for a settlement agreement to 
qualify a plaintiff as a prevailing party.’ On the one hand, Buckhannon states, a plaintiff who secures a court-ordered 
consent decree is a prevailing party.'°* On the other hand, a litigant who achieves success through a “private settlement” is 
not.'”’ Private settlements lack the “judicial approval and oversight involved in consent decrees” and often cannot be 
enforced in federal court.'® The Ninth Circuit dismissed this portion of Buckhannon as “dictum” and refused to follow 
it.'°’ However, we predict that most courts will follow Buckhannon in its entirety.'® Most courts will have to determine 
whether a particular agreement is closer to a consent decree or to a private settlement.’ The major factors that the 
courts have looked at are the extent to which the settlement terms are incorporated into the district court order, and 
whether the district court retains jurisdiction to enforce the agreement. '** 


B. ENTITLEMENT TO FEES UNDER MAJOR FEE-SHIETING STATUTES 


Once a plaintiff demonstrates that she is a prevailing party, showing entitlement to fees is usually not difficult. 


1. Civil Rights Attorney’s Fees Awards Act and Other Statutes: Double Standard for 
Plaintiffs and Defendants 


Some statutes, such as the Fair Labor Standards Act, provide that a prevailing plaintiff “shall” be entitled to fees.'® Other 
statutes, such as the Civil Rights Attorney’s Fees Awards Act of 1976, also known as Section 1988, specify that a court 
“may” award fees to the prevailing party.'*° Recognizing, however, that statutes such as Section 1988 are general measures 
intended to encourage litigation enforcing important rights, the courts employ a double standard. A “prevailing plaintiff 
‘should ordinarily recover an attorney’s fee unless special circumstances would render such an award unjust.”'*” By con- 
trast, a “prevailing defendant may recover an attorney’s fee only where the suit was vexatious, frivolous, or brought to 
harass or embarrass the defendant”! 

Section 1988, the most widely used fee-shifting statute, authorizes fee awards in actions to enforce civil rights laws, 
including 42 U.S.C. § 1983. A lawsuit that redresses a state or local government violation of rights guaranteed by federal 
statute is a Section 1983 action within the meaning of Section 1988 and may thus qualify for a fee award.'® State govern- 
ments do not enjoy Eleventh Amendment immunity against Section 1988 fee awards.'”° 


2. Equal Access to Justice Act—Substantial Justification Standard 

The Equal Access to Justice Act (EAJA) presents different entitlement questions.’’' Under the EAJA a party who prevails 
in litigation against the federal government “shall” be awarded fees “unless the court finds that the position of the United 
States was substantially justified ....”'’* The federal government has the burden of demonstrating substantial justifica- 


137 Buckhannon, 532 US. at 605. 


Id. at 604. 

19914 

$d. at 604 n.7. 

161 Barrios v. California Interscholastic Federation, 277 E3d 1128, 1134-35 n.5 (9th Cir. 2002). 

102 coe, e.g., John T. v. Delaware County Intermediate Unit, 318 E3d 545, 560 (3d Cir. 2003) (disagreeing with Barrios). 
'®For a discussion on how to structure settlements in light of Buckhannon, see Section I supra. 


104 See, e.g., Roberson v. Giuliani, 346 F.3d 75 (2d Cir. 2003); American Disability Association v. Chmielarz, 289 F.3d 1315, 1320 (11th Cir. 2002); 
Smyth v. Rivero, 282 F.3d 268, 278-81 (4th Cir. 2002); Barrios, 277 F.3d at 1135 n.5; Truesdell v. Philadelphia Housing Authority, 290 F.3d 159, 
165 (3d Cir. 2002). But see Oil, Chemical and Atomic Workers International Union v. Department of Energy, 288 F.3d 452, 456-57 (D.C. Cir. 
2002), where a divided court held that only a judgment or a consent decree would be sufficient to confer prevailing party status. 


158 


16529 U.S.C. § 216(b). For a list of other federal attorney-fee provisions, see Gary F. Smith, Federal Statutory Attorney Fees: Common Issues and 


Recent Cases, 28 CLEARINGHOUSE REVIEW 744, 746 (Nov. 1994). 
42 U.S.C. § 1988. 


167 Hensley v. Eckerhart, 461 U.S. 424, 428 (1983). 
168 


166 


Id. at 428 n.2, citing Christiansburg Garment Co. v. Equal Employment Opportunity Commission, 434 U.S. 412, 421 (1978). 
Maine v. Thiboutot, 448 U.S. 1,9 (1980). 

Maher v. Gagne, 448 U.S. 122, 130-33 (1980); Hutto v. Finney, 437 U.S. 678, 693-700 (1978). 

Equal Access to Justice Act, 28 U.S.C. § 2412. 

172d, 2412(4)(1)(A). 
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tion in both law and fact.’” If either the government's prelitigation position or its litigation position lacks substantial jus- 


tification, the court shall award fees.'”* 

While the government is not automatically assessed fees merely because it loses a case, neither does it escape a fee 
award just because its position is not frivolous. To meet the substantial justification test, the government's position must 
be “justified to a degree that could satisfy a reasonable person,’ and this requires the government to demonstrate “a rea- 
sonable basis both in law and fact?" 

Although parties often argue that EAJA motions should be controlled by “objective factors” such as the number of 
times the issue on the merits was litigated previously, the Supreme Court states that none of these factors is dispositive 
in itself.'”° Most district courts decide substantial justification questions on an “I know it when I see it” basis. Once the 
district court grants or denies a motion, the court of appeals is required to use a deferential abuse-of-discretion 
standard on appeal.” 


C. CALCULATION OF REASONABLE FEES: THE LODESTAR CALCULATION 


Under the leading case of Hensley v. Eckerhart, the amount of a statutory fee award is determined by the lodestar method: 


“the number of hours reasonably expended on the litigation multiplied by a reasonable hourly rate.”'”* 


1. Reasonable Number of Hours 
What constitutes “hours reasonably expended” is the most frequently debated question in fee litigation. 


Documentation Requirements. Courts and opposing counsel examine whether the hours are well documented. 
Some courts permit attorneys to reconstruct hours.” However, inadequate documentation may result in a reduced fee 
award.'*’ Attorneys, paralegals, and law clerks should begin keeping contemporaneous time records as soon as they real- 
ize, erring on the side of overinclusiveness, that a matter may possibly become a case. They should record the date, the 
time spent to complete a task broken down into six-minute increments, and, most important, a sufficiently detailed 
description of what was done. As one court stated, records should give “enough information as to what hours were devot- 
ed to various activities and by whom for the district court to determine if the claimed fees are reasonable.”"*' For exam- 
ple, “telephone call” or “research” are inadequate entries, but a court approves “telephone call with Smith re failure to pro- 
duce administrative record” or “research re summary judgment motion.”"”’ Ideally there should be a separate entry for 
each telephone call, research project, or other activity. In the real world, as most courts recognize, attorneys in the heat of 
litigation “bundle” several activities into one entry and are rarely penalized for such block billing. '® 


Overall Billing Judgment Decisions. Hensley states that, “[w]here a plaintiff has obtained excellent results, his attor- 
ney should recover a fully compensatory fee. Normally this will encompass all hours reasonably expended on the litiga- 
tion ...”'** However, attorneys seeking court-awarded fees are expected to exercise voluntary “billing judgment; exclud- 
ing from a fee request “hours that are excessive, redundant, or otherwise unnecessary .. ..”’** In lengthy, multicounsel liti- 
gation, where justifying every time entry or use of personnel would be difficult, some plaintiffs’ attorneys propose a vol- 
untary across-the-board billing judgment reduction, which courts often appreciate.'*° In other instances, where particu- 
lar recorded activity seems vulnerable, plaintiffs’ counsel should consider making discrete reductions. 


173 Sampson v. Chater, 103 E3d 918, 921 (9th Cir. 1996); Gutierrez v. Sullivan, 953 E2d 579, 584-85 (10th Cir. 1992). 


28 U.S.C. § 2412(d)(2)(D). 
Pierce v. Underwood, 487 U.S. 552, 565 (1988). 


Id. at 568-69. In Pierce itself, e.g., the Court did not find it dispositive that the government had lost eleven straight times on the same issue. 
Id. at 569. Neither did the Court agree with the government that a Supreme Court grant of certiorari and a stay on the same issue compelled 
a conclusion that the government's position must have been substantially justified. Id. 


Id. at 559-63. 
Hensley, 461 U.S. at 433. 


See, e.g., Davis v. City and County of San Francisco, 976 F.2d 1536, 1542 (9th Cir. 1992), vacated in part on other grounds, 984 F.2d 345 (9th 
Cir. 1993). 


Hensley, 461 U.S. at 433. 

Rode v. Dellarciprete, 892 F.2d 1177, 1191 (3d Cir. 1990). 

For a comparison of good and bad time records, see Chrapliwy v. Uniroyal Inc., 583 F. Supp. 40, 47 (N.D. Ind. 1983). 
Rode, 892 F.2d at 1191; Marbled Murrelet v. Pacific Lumber Co., 63 ER.D. 308, 321-22 (N.D. Cal. 1995). 

Hensley, 461 U.S. at 435. 

Id. at 434. 

See, e.g., Davis, 976 E2d at 1543. 
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Compensable Phases of Litigation. A court may award fees for work on all phases of a lawsuit 
* from prelitigation work'*” 


* through postjudgment monitoring,’ 
+ including time spent on the fee issue itself.” 


There are some limits on awards for prelitigation services, however. Time spent “years before the complaint was filed” is 
unlikely to be compensated.” And time spent in administrative proceedings must be “both useful and of a type ordinar- 
ily necessary to advance the .. . litigation ...?””' When a plaintiff can make that showing, however, a court may award 

192 


fees for administrative advocacy even when that advocacy was directed at third parties. 


Compensable Activities. Space does not permit a discussion of which litigation activities are compensable and which 
are not. When a fee opponent challenges a particular activity, such as attorney travel time, a good place to start research- 
ing is one of the fee treatises.” 

Perhaps the most frequently occurring challenge is to time spent by cocounsel communicating with each other. The 
Supreme Court holds that district courts have discretion to include conferencing time in a fee award.'”* No courts, to our 
knowledge, have denied compensation altogether for conferences.” 

A subsidiary issue in some cases is the number of hours spent on counsel communications. Plaintiffs may need to 
demonstrate to a district court, through copies of agendas or through lead counsel's declarations, why the number of 
meetings held was necessary and how that actually contributed to the efficiency of the litigation. When counsel do so, 
some courts award fully compensatory fees even when large numbers of conferencing hours are at issue.'”° 


Compensation for Less than Complete Success. Fee opponents often seek reductions based on the argument 
that the plaintiffs were only partly successful. Plaintiffs’ counsel rarely win all conceivable relief while prevailing along 
the way at every stage on all legal theories advanced. Courts do not, however, require that level of success to award 
fully compensatory fees. 


Less than Complete Relief. Frequently plaintiffs win some, but not all, of the equitable relief prayed for, or relatively small 
amounts of money in damage cases. In neither event is a reduction in fees necessarily warranted. The Hensley Court 
deemed it insignificant that a prevailing plaintiff did not receive all the relief requested. For example, a plaintiff who 
failed to recover damages but obtained injunctive relief, or vice versa, may recover a fee award based on all hours reason- 
ably expended if the relief obtained justified that expenditure of attorney time.'”” 


187 Webb y, County Board of Education, 471 U.S. 234, 243 (1985). 


188 Pennsylvania v. Delaware Valley Citizens’ Council, 478 U.S. 546, 559 (1986). 


189 See, e.g., Gagne v. Maher, 594 F.2d 336, 344 (1979), aff'd on other grounds, 448 U.S. 122 (1980), cited with approval, Immigration and 
Naturalization Service v. Jean, 496 U.S. 154, 162 (1990). In Jean the Court held that, under the Equal Access to Justice Act (EAJA), fees 
for time spent on the fee issue should be awarded without a separate inquiry over whether the government's position on the fee issue 
was substantially justified. 

Webb, 471 US. at 242. 

Id. at 243. 


12 Delaware Valley Citizens’ Council, 478 U.S. at 558-59. 
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See, e.g., SCHWARTZ & KIRKLIN, supra note 145, § 4.6 at 197-98 n. 95-96 (collecting cases dealing with compensability of travel time). 


194 Riverside v. Rivera, 477 U.S. 561, 573 n.6 (1986). 


See, e, g., Continental Securities Litigation v. Continental Security Corp. (In re Continental Securities Litigation), 962 F.2d 566, 570 (7th Cir. 


1992) (holding that unjustified across-the-board cuts in attorney fees for time spent in conference was an abuse of discretion); Berberena v. 
Coler, 753 F.2d 629, 633 (7th Cir. 1985) (in “a difficult case with significant social effects ... the participation of [four] attorneys ...in... 
strategy conferences and negotiations ‘may indeed have been crucial . .2”); Scelta v. Delicatessen Support Services Inc., 203 F. Supp. 2d 1328, 
1333 (M.D. Fla. 2002); McKenzie v. Kennickell, 645 F. Supp. 437, 450 (D.D.C. 1986) (“conferences between attorneys to discuss strategy and 
prepare for oral argument are an essential part of effective litigation . . there is no reason or authority for allowing only one lawyer to charge 


for time that more than one lawyer justifiably spent”). 

See, e.g., United States v. City and County of San Francisco, 748 F. Supp. 1416, 1421 (N.D. Cal. 1990), aff'd in relevant part, Davis v. City and 
County of San Francisco, 976 F.2d 1536 (counsel compensated for 3,500 hours in conferences with cocounsel and clients); Riverside, 477 U.S. 
at 573 n.6 (affirming compensation for 197 hours of conversation between two attorneys); Palmigiano v. Garrahy, 466 F. Supp. 732, 743 
(D.R.I. 1979), aff'd, 616 F.2d 598 (1st Cir. 1980) (attorneys fully compensated for 208 hours spent in conference). Compare In re Olson, 884 
E2d 1415, 1429 (D.C. Cir. 1989) (limiting compensation for conferencing hours to 10 percent of total fee request). 


17 Hensley, 461 U.S. at 436 n.11. 
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Lawsuits seeking only damages present different issues. The Supreme Court in Farrar v. Hobby held that if a plaintiff 
wins only nominal damages, a court “usually” denies fees altogether.'”* Even in nominal damage cases, however, as sug- 
gested by Justice O’Connor’s concurring opinion, a court may award higher fees. Whether it does depends on factors such 
as the difference between the damage amounts sought and awarded; the significance of the legal issue on which the 
plaintiff prevailed; and whether the litigation vindicated a public purpose.” 

The Court rejected limiting the amount of fees in a civil rights damages suit to the same percentage that a personal 
injury lawyer would receive and affirmed a fee award that was nearly eight times the damages recovery.” Limiting fees 
to a percentage of the damages recovery would be inconsistent with the purpose of Section 1988, which “was enacted 
because existing fee arrangements were thought not to provide an adequate incentive to lawyers particularly to represent 


plaintiffs in unpopular civil rights cases?” 


Unsuccessful Proceedings. A prevailing plaintiff need not prevail at every stage in a suit to receive fully compensatory fees. 
As the Ninth Circuit recognized in Cabrales v. County of Los Angeles in refusing to reduce fees for time spent unsuccess- 
fully defending against a writ of certiorari: “Rare, indeed, is the litigant who doesn’t lose some skirmishes on the way to 
winning the war.” Relying on Hensley, the Cabrales court analogized unsuccessful claims to unsuccessful proceedings 
where the plaintiff ultimately prevailed.” 


Unsuccessful Issues. Neither does a plaintiff need to win every issue raised in the complaint. Rather, fees for time spent 
litigating an unsuccessful claim is denied only where that claim “is distinct in all respects from . . . successful 

claims ...:””°* By contrast, where “a lawsuit consists of related claims, a plaintiff who has won substantial relief should 
not have his attorney’s fee reduced simply because the district court did not adopt each contention raised”””” Claims are 
“related” under this analysis when they arise from the same facts or related legal theories.”*° 


2. Reasonable Hourly Rates 


In Blum v. Stenson the Supreme Court held that Section 1988 fees awarded to legal aid programs that do not charge their 
clients fees should be calculated at rates comparable to those charged by private attorneys in the community with compa- 
rable experience.” The Court rejected as inconsistent with the legislative history of Section 1988 the argument that fees 
should be limited to the internal costs of the relatively low salaries paid by legal aid programs. 


«ce, 


Market Rates and How to Prove Them. The Blum Court noted Congress’ direction that “the amount of fees 
awarded under [Section 1988] be governed by the same standards which prevail in other types of equally complex 
Federal litigation, such as antitrust cases ...?”°"* 
The fee applicant has the burden of proving relevant market rates through evidence “in addition to the attorney’s own 
affidavits ....”””” This evidence often includes 
+ declarations from attorneys in a range of private law firms in the relevant community reporting hourly rates charged 
by those firms for attorneys with the same law school graduation date as the fee applicant;””° 


18 Farrar v. Hobby, 506 U.S. 103, 115 (1992). 


Id. at 121-22 (O'Connor, J., concurring). See, e.g., O'Connor v. Huard, 117 E3d 12, 17-18 (1st Cir. 1997) (affirming a lodestar fee award, 
where nominal damages award achieved individual plaintiff’s goal and served as a deterrent). 
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°° Riverside, 477 U.S. at 564-65, 581 (plurality opinion); id. at 581-86 (Powell, J., concurring in judgment and rejecting argument to limit fees 
to one-third of damages). 

A, at 586 (Powell, J., concurring). 

Cabrales v. County of Los Angeles, 935 F.2d 1050, 1053 (9th Cir. 1991). 

20374, (“Just as time spent on losing claims can contribute to the success of other claims, time spent on a losing stage of litigation contributes to 

success because it constitutes a step toward victory”). 

Hensley, 461 U.S. at 440. 

20574 

Td. at 435. 

Blum v. Stenson, 465 U.S. 886, 892-96 (1984). 

Id. at 893, citing S. Rep. No. 94-1011, at 6 (1976). 

Id. at 896 n.11. 

"Specific hourly rate information is more persuasive than a declaration of a private attorney that merely says the attorney has looked over the 
rates sought and thinks they are “reasonable.” The latter type of declaration “might properly be characterized by a reviewing court as one 


given out of courtesy, but it provides little or no evidentiary support for an award? Norman v. Housing Authority of Montgomery, 836 F.2d 
1292, 1304 (11th Cir. 1988). 
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* excerpts from hourly rate surveys;”"! 
* fee award orders specifying past hourly rates awarded for the work of attorneys in the case; and 
+ other fee award orders in the jurisdiction stating hourly rates for attorneys of comparable experience. 


Frequently Occurring Hourly Rate Issues. Five frequently recurring issues concerning reasonable hourly 
rates follow: 

First, the parties disagree on which city’s prevailing rates apply when plaintiff’s counsel practices outside the forum 
jurisdiction. While this issue can cut both ways, it appears to occur most frequently when an out-of-town big-city lawyer 
wins in a jurisdiction where prevailing rates are relatively low. Generally the forum community’s rates are applicable 
unless the plaintiff can show that “local counsel was unavailable, either because they are unwilling or unable to 
perform because they lack the degree of experience, expertise, or specialization required to handle properly the case?””!? 
A declaration from the director of the legal services program serving the forum community sometimes can help 
prove this point. 

Second, in suits lasting many years, the defendants may argue that compensation must be limited to “historical rates”: 
the market rates prevailing for each of the years the suit was litigated. The Supreme Court held, however, that “an appro- 
priate adjustment for delay in payment—whether by the application of current rather than historic hourly rates or other- 
wise—is within the contemplation of [Section 1988].””'’ Thus, in multiyear litigation against a defendant other than the 
federal government, a court should either award current rates for the entire case—the easiest solution—or award histori- 
cal rates augmented by a multiplier to compensate for delay in payment.” 

Third, if the defendants are represented by law firms charging relatively low hourly rates, they may argue that plaintiffs 
counsel should be limited to those same rates. Noting that firms representing large institutional defendants such as gov- 
ernments and insurance companies charged low rates to keep repeat business, the courts rejected these arguments. They 
are “not in the same legal market as private plaintiff’s attorneys who litigate civil rights cases.””"” 

Fourth, defendants often seek reduction in hourly rates or an overall fee reduction by contending that too much 
of the work on behalf of the plaintiffs was done by experienced attorneys at the high end of the hourly rate scale. Fee 
opponents often argue that plaintiffs’ counsel should not be awarded “big firm rates” because a large firm would have 
litigated the case differently, assigning most of the work to associates. One or two courts accepted this argument. Most 
rejected it for two reasons. First, small firms and legal aid programs, some courts recognized, do not have the same luxu- 
ry as do big firms in choosing to throw armies of associates into the fray.’'’ More important, the reason experienced 
attorneys command higher hourly rates, the courts realized, is that they are often much more efficient: “Presumably, the 
skill and experience of the partners places them further along the learning curve and enhances their ability to operate 
efficiently so that the higher partner rate is likely to be offset, at least in part, by a reduction in the number of hours 


multiplying that rate””"* 


711 See, e, g., Salazar v. District of Columbia, 123 F. Supp. 2d 8, 14 (D.D.C. 2000) (relying upon National Survey Center and National Law Journal 


surveys to determine reasonable hourly rates in the District of Columbia). But see Davis, 976 E2d at 1547 (rejecting reliance on a different 
survey because, among other reasons, the survey reported only statewide average rates rather than rates specific to San Francisco, where 
case was litigated). 


*) Barjon v. Dalton, 132 E3d 496, 500 (9th Cir. 1997) (quoting Gates v. Deukmejian, 987 E2d 1392, 1405 (9th Cir. 1992)). 


713 Missouri v. Jenkins, 491 U.S. 274, 284 (1989). 


“M4 Because waivers of sovereign immunity are strictly construed, fee awards against the federal government after multiyear litigation may not 


include a multiplier for delay or be based on current hourly rates. Library of Congress v. Shaw, 478 U.S. 310, 317-20 (1986). 

Trevino v. Gates, 99 E3d 911, 925 (9th Cir. 1996). Accord Malloy v. Monahan, 73 F.3d 1012 (10th Cir. 1996); Brooks v. Georgia Board of 
Elections, 997 F.2d 857, 869-70 (11th Cir. 1993). 

See, e.g., Finkelstein v. Bergna, 804 F. Supp. 1235, 1237-38 (N.D. Cal. 1992) (awarding $300 per hour for some of the work by plaintiffs’ lead 
counsel, and $250 per hour (still a high rate for 1992) for less complex work). 


215 
216 


717 See, e, g. Hutchison v. Amateur Electrical Supply Inc., 42 F.3d 1037, 1048 (7th Cir. 1994) (“plaintiff asserts that her counsel was essentially a 


sole practitioner with only part-time associates and law clerks during much of this litigation. If true, the district court’s reduction for what it 
saw as top-heavy staffing cannot be sustained.”). 


American Petroleum Institute v. Environmental Protection Agency, 72 F.3d 907, 916 (D.C. Cir. 1996). Accord Daggett v. Kimmelman, 811 F.2d 
793 (3d Cir. 1987); Muehler v. Land O'Lakes Inc., 617 F. Supp. 1370, 1379 (D. Minn. 1985); Laffey v. Northwest Airlines Inc., 572 F. Supp. 354, 
366 (D.D.C. 1983), reversed on other grounds, 746 F.2d 4 (D.C. Cir. 1985). See also Gary Greenfield, Efficient Litigation: An Ethical Imperative? 
20 AMERICAN LAWYER 38 (Apr. 1994) (“often, as audits reveal, there is so much senior time billed for reviewing, revising, and discussing the 
document that it usually would be cheaper to have the senior lawyer simply sit down and draft it”). 


218 


FEDERAL PRACTICE MANUAL FOR LEGAL AID ATTORNEYS 


237 


238 


CHAPTER 9 Relief 


Fifth, defendants may argue that compensation for the work of paralegals and law clerks should be limited to the 
hourly rates that plaintiffs’ counsel paid them rather than market rates. The Supreme Court, however, held that courts 
should compensate paralegal and law clerk time at market rates if the prevailing practice in the relevant community was 
to bill that time separately.””” 


EAJA Hourly Rate Issues—Statutory Cap and Exceptions. The EAJA presents an entirely different framework for 
computing hourly rates. Under the EAJA attorney fees are limited to $125 per hour, subject to certain exceptions.” 


Inflation Adjustment. Hourly rates may be adjusted to account for increases in the cost of living since March 1996, when 
Congress set the EAJA hourly rate limit at $125.” Although an inflation increase is not automatic, in practice most 
courts award it, usually unopposed.” The adjusted hourly rate equals $125 per hour increased by the percentage 
increase in the consumer price index for urban consumers (CPI-U).’” Unlike with other fee statutes, courts must use his- 
torical rather than current rates in awarding EAJA fees because of sovereign immunity concerns.” Thus in multiyear lit- 
igation the rate for each year is $125 increased by the percentage CPI-U hike from March 1996 through that year.””° 


Market Rates for Special Expertise and in Other Situations. An EAJA fee applicant may be awarded higher market rates if 
“the court determines that ...a special factor, such as the limited availability of qualified attorneys for the proceedings 
involved, justifies a higher fee?” This requires an extensive showing that (1) the prevailing attorneys possessed special- 
ized expertise; (2) the expertise was needed in the litigation; and (3) the skills needed could not have been obtained at 
the normal EAJA rates.””” 

As for the first factor, the Supreme Court holds that possessing exceptional litigation skills is not good enough. The 
prevailing attorney must have “distinctive knowledge or specialized skill ....”’’* The circuit courts took different 
approaches in construing the Underwood requirements. The Seventh, Ninth, and Eleventh Circuits interpreted Underwood 
to allow an enhancement in situations where the attorneys had specialized expertise in a particular area of law.” By con- 
trast, the D.C., Fourth, and Fifth Circuits construed Underwood quite narrowly.” ° Most other circuit courts have not 
squarely addressed this issue. 

Even when the prevailing attorney possesses specialized expertise, the attorney must make a strong factual showing 
that the case could not have been brought by a smart generalist. Lead counsel should demonstrate to the court how the 
suit could only have been litigated by attorneys with existing contacts in the field or knowledge of hard-to-access rules 
and authorities. Plaintiffs also need to submit a declaration from a knowledgeable attorney showing the absence of other 
qualified counsel to litigate such a case. 

In addition to authorizing fees generally against the government when no substantial justification can be shown for the 
government's position, the EAJA subjects the federal government to fees “to the extent that any other party would be 
liable under the common law or under the terms of any statute which specially provides for such an award?” Under this 


29 Tenkins, 491 U.S. at 284-89. 


28 U.S.C. § 2412(d)(2)(A). 
221 ig Sorenson v. Mink, 239 F.3d 1140, 1148 (9th Cir. 2001). Before 1996, the limit was $75 per hour, subject to the same statutory 
exceptions. Id. 
May v. Sullivan, 936 F.2d 176 (4th Cir. 1991) (per curiam) (affirming denial of adjustment). 
Sorenson, 239 E3d at 1148. 
Kerin v. United States Postal Service, 218 F.3d 185, 194 (2d Cir. 2000); Masonry Masters Inc. v. Nelson, 105 F.3d 708, 711-13 (D.C. Cir. 1997). 
225 
Sorenson, 239 F.3d at 1148. 


226 


22628 U.S.C, § 2412(d)(2)(B). 
227 
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222 
223 


224 


Rueda-Menicucci v. Immigration and Naturalization Service, 132 F.3d 493, 496 (9th Cir. 1997) (denying rate increase where special expertise 
was unnecessary to successful result); Raines v. Shalala, 44 F.3d 1355, 1360-61 (7th Cir. 1995); Pirus v. Bowen, 869 F.2d 536, 541-42 

(9th Cir, 1989). 

ae Underwood, 487 U.S. at 572. 


72 See Raines, 44 F.3d at 1361 (“an identifiable practice specialty not easily acquired by a reasonably competent attorney” can be considered a 


special factor warranting fee enhancement); Pirus, 869 E2d at 541-42 (fee enhancement available for specialized expertise in social security 
class actions); Jean v. Nelson, 863 F.2d 759, 774 (11th Cir. 1988), aff d, 496 U.S. 154 (199) (immigration law expertise may qualify). 


E J. Vollmer Co. v. Magaw, 102 F.3d 591, 598 (D.C. Cir. 1996) (market rate fees “available only for lawyers whose speciality ‘requir[es] technical 
or other education outside the field of American law”); Estate of Cervin v. Commissioner, 200 F.3d 351, 354 (5th Cir. 2000); Hyatt v. 
Commissioner, 315 E.3d 239, 253 (4th Cir. 2002). 


28 U.S.C. § 2412(b). 
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provision, market rates are awarded under equitable fee doctrines such as when the government acts in bad faith.” 
Or market rates are awarded under statutes other than the EAJA that both apply to the federal government and have 
fee-shifting provisions.” 


3. Multipliers 


Although earlier Supreme Court cases such as Hensley contemplated that the lodestar could be augmented by a multiplier 
in appropriate circumstances, later cases rendered the multiplier virtually extinct in federal court. *** Most prominently, 
the Court in City of Burlington v. Dague held, courts may not award contingency multipliers to account for either the 
exceptional riskiness of a particular case or the riskiness of certain kinds of litigation.” Previously the Court had dis- 
couraged the use of multipliers based on such factors as the novelty and difficulty of the litigation or the exceptional 
quality of the representation; the Court’s reasoning is that these factors are generally subsumed within the lodestar.” 

The only basis for a multiplier that the Supreme Court approves is for delay in payment. In lengthy litigation a district 
court may compensate counsel for delay by a multiplier or by using current rather than historical rates.” Post-Dague 
multipliers are rare as well in the lower courts. Two courts approved multipliers based on the exceptional unpopularity of 
a case.” Where a federal court exercises supplemental jurisdiction over state claims and state law permits multipliers, 
federal courts are free to augment the lodestar.” 


D. TIMING OF FEE PETITIONS 
Neither Section 1988 nor most federal fee-shifting statutes specify when the fee motion must be filed. 


1. Civil Rights Act and Most Other Cases—Governed by Rule 54 and Local Rules 


Rule 54(d)(2)(B) of the Federal Rules of Civil Procedure requires fee motions to be filed no later than fourteen days after 
entry of judgment “[u]nless otherwise provided by statute or order of the court .... For purposes of this rule, a local rule 
setting a different fee motion deadline is an “order of the court? and the local rule governs.” 

Some local rules, however, also impose short deadlines for fee motions, which may require counsel to seek an order 
postponing the deadline or to postpone having a judgment entered until fee papers are prepared. Rule 54 requires only 
that the fee applicant state the basis for an award and either the amount or “fair estimate” of the amount; thus the rule 
appears to permit counsel to file placeholder motions with details to be filled in later. 


2. EAJA Timing Issues 


The EAJA requires fee motions to be filed within thirty days of “final judgment:””*' This in turn is defined as “a judgment 
that is final and not appealable, and includes an order of settlement?” 
Fee petitions may also be filed pending appeal; the EAJA merely precludes fee petitions after the thirty-day limit.” 


Fee claimants and the government argued for years over what starts the EAJA clock running in Social Security Act cases 


2 Hyatt v. Shalala, 6 F.3d 250 (4th Cir. 1993) (refusal of federal government to follow binding circuit precedent in social security cases 


amounted to bad faith warranting market rate fees); D & M Watch Corp. v. United States, 795 F. Supp. 1172, 1177 (Ct. Intl Trade 1992) (mar- 
ket rate fees when Customs Service acted in bad faith). 


233 See, e, g. Library of Congress v. Shaw, 478 U.S. 310, 319 (1986) (noting that Congress waived sovereign immunity to permit Title VII lawsuits 
and attorney-fee awards against the United States). 


Hensley, 461 U.S. at 434. 
City of Burlington v. Dague, 505 U.S. 557 (1992). 
See, e.g., Blum, 465 U.S. at 898-99. Counsel may wish to use this discussion to support relatively high hourly rates. 
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237 Tenkins, 491 U.S. at 284, But see Shaw, 478 U.S. at 321-23 (no compensation for delay in suits against the federal government). 


38 Guam Society of Obstetricians and Gynecologists v. Ada, 100 F.3d 691, 697 (9th Cir. 1996); Brotherton v. Cleveland, 141 F. Supp. 2d 907 
(S.D. Ohio 2001). 


Mangold v. California Public Utilities Commission, 67 F.3d 1470, 1478-79 (9th Cir. 1995) (affirming 2.0 multiplier under California state law 
in discrimination case). 


20 Tire Kingdom Inc. v. Morgan Tire and Auto Inc., 253 F.3d 1332, 1335 (11th Cir. 2001). 

24128 U.S.C. § 2412(d)(1)(B). 

242d, § 2412(d)(2)(G). 

McDonald v. Schweiker, 726 F.2d 311, 314 (7th Cir. 1983); accord Cervantez v. Sullivan, 739 F. Supp. 517, 519 (E.D. Cal. 1990), revd on other 


grounds, 963 F.2d 229 (9th Cir. 1992). See also Adams v. Securities and Exchange Commission, 287 F.3d 183, 187-88 (D.C. Cir. 2002) (noting 
that Congress, in amending the EAJA, adopted the McDonald approach). 
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until the Supreme Court decided the issue in Shalala v. Schaeffer.’ A plaintiff is a prevailing party, the Court held, when 
she obtains a “sentence four remand” under the Social Security Act: “a judgment modifying or reversing the decision of 
the Secretary ....””“° By contrast, a “sentence six remand,’ which merely contemplates that new evidence will be intro- 
duced is not a judgment for attorney-fee purposes.” Thus a sentence four remand has the potential to start the clock 
running for an EAJA fee motion. 

However, a sentence four remand order, the Schaeffer Court also held, merely triggers the duty to enter judgment and is 
not a judgment itself. For the thirty-day clock to begin running, the district court, pursuant to Rule 58, must enter a judg- 


ment “on a separate document:”*”” 


V. Costs and Interest 


Under Federal Rule of Civil Procedure 54(d), a prevailing party is ordinarily entitled to recover costs. The costs recover- 
able in federal litigation are set forth in 28 U.S.C. § 1920. Deposition costs are recoverable only when reasonably neces- 
sary to the litigation. For a time, federal courts tended to exclude deposition costs except when the deposition was used at 
trial. However, recent cases frequently award deposition costs upon a showing that the deposition materially advanced the 
development of the litigation, even if it was not used at trial.” 

Although 28 U.S.C. § 1920 authorizes the inclusion of witness fees in an award of costs, its counterpart, 

28 U.S.C. § 1821, limits witness fees to $40 per day.” In an effort to recover expert witness fees in excess of $40 per 
day, counsel frequently look to fee-shifting statutes as an authorization to award costs in excess of those allowed under 
28 U.S.C. § 1920. 

Before the Civil Rights Act of 1991, the continued availability of costs beyond statutory costs in civil rights litigation 
looked doubtful. An example is West Virginia University Hospital v. Casey." There the Supreme Court held that “[Section] 
1988 conveys no authority to shift expert fees. When experts appear at trial, they are of course eligible for the fee provid- 
ed by § 1920 and § 1821.”*” Moreover, 42 U.S.C. § 1988(c) permits a court to award expert witness fees only in a Section 
1981 action. 

Interest is always available on a judgment from the date of its entry through payment. However, the question of 
whether prejudgment interest is available is more complex. Prejudgment interest is generally favored by federal policy.” 
But prejudgment interest may be unavailable when the plaintiff recovers statutorily authorized liquidated damages. 
Claims under the Age Discrimination in Employment Act are illustrative.””* The Act authorizes back pay and, in the case 
of a willful violation, an equivalent amount as liquidated damages.”” All circuits to consider the question agree that a 
plaintiff who sues under the Act and does not recover liquidated damages is entitled to prejudgment interest.” However, 
most circuits prohibit the award to plaintiffs who recover liquidated damages. 


744 Shalala v. Schaeffer, 509 U.S. 292 (1993). 


Id. at 300, citing 42 U.S.C. § 405(g), fourth sentence. 

Id. at 298. 

Id. at 302. 

See, e.g., Stearns Airport Equipment Co. v. FMC Corp., 170 F.3d 518 (5th Cir. 1999); Cengr v. Fusibond Piping System, 135 E3d 445 (7th Cir. 


1998); Callicrate v. Farmland Industries, 139 F.3d 1336 (10th Cir. 1998); Soler v. Waite, 989 F.2d 251 (7th Cir. 1993). But see Washington State 
Department of Transportation v. Washington Natural Gas Co., Pacificorp, 59 F.3d 793 (9th Cir. 1995). 


See, e.g., Pinkham v. Camex Inc., 84 F.3d 292, 295 (8th Cir. 1996) (per curiam) (“[E]xpert fees in excess of the 28 U.S.C. § 1821 (b) $40 limit 
are not recoverable”); Morrison v. Reichhold Chemicals Inc., 97 F.3d 460, 463 (11th Cir. 1996); Bankston v. Illinois, 60 F.3d 1249, 1257 

(7th Cir. 1995). 

See, e.g., Harris v. Marhoefer, 24 F.3d 16, 20 (9th Cir. 1994) (“[T]he ‘expert witness fees’ awarded by the district court are not witness fees as 
contemplated under 28 U.S.C. § 1821, limiting expert witness fees to $40.00 per day. Rather, these are expenses related to discovery that 
Harris incurred in deposing Alvarez’s expert and thus are recoverable expenses as part of the reasonable ‘attorney’s fees’ award.”). 

West Virginia University Hospital v. Casey, 499 U.S. 83, 102 (1991). 

252 See also Crawford Fitting Co. v. J.T. Gibbons Inc., 482 U.S. 437 (1987) (holding that the authority to award expert witness fees as costs under 
Rule 54(d) was limited by 28 U.S.C. §§ 1828 and 1920). 

See Kansas v. Colorado, 533 U.S. 1 (2001); Burnett v. Grattan, 468 U.S. 42 (1984); Wilson v. Garcia, 471 U.S. 261, (1985); Sullivan v. Little 
Hunting Park, 396 U.S. 229 (1969). 

Age Discrimination in Employment Act, 29 U.S.C. §§ 621-634. 

Id.§ 626(b). 

Sharkey v. Lasmo (AUL Ltd.), 214 F.3d 371 (2d Cir. 2000); Simpson v. Ernst & Young, 100 F.3d 436 (6th Cir. 1996); Downes v. Volkswagen of 
America Inc.,41 E3d 1132 (7th Cir. 1994). But see Rhodes v. Guiberson Oil Tools, 82 F.3d 615 (5th Cir. 1996) (holding that the decision 
whether to award prejudgment interest is within the sound discretion of the district court). 
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